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INTRODUCTION

Becoming a Negotiation Genius

What is a negotiation genius? Let’s start with the simple observation that

you often know a negotiation genius when you see one. You can see genius
in the way a person thinks about, prepares for, and executes negotiation
strategy. You can see genius in the way a person manages to completely
turn around a seemingly hopeless negotiation situation. You can see genius
in the way a person manages to negotiate successful deals—consistently—
while still maintaining her integrity and strengthening her relationships and
her reputation. And, in all likelihood, you know who the negotiation
geniuses are in your organization. This book will share with you their
secrets.

Consider the following stories, in which negotiators faced great
obstacles, only to overcome them to achieve remarkable levels of success.
But we will not reveal how they did it—yet. Instead, we will revisit these
stories—and many others like them—in the chapters that follow, as we
share with you the strategies and insights you need to negotiate like a
genius in all aspects of life.

A FIGHT OVER EXCLUSIVITY

Representatives of a Fortune 500 company had been negotiating the purchase of a new product
ingredient from a small European supplier. The parties had agreed to a price of $18 per pound
for a million pounds of product per year, but a conflict arose over exclusivity terms. The
supplier would not agree to sell the ingredient exclusively to the U.S. firm, and the U.S. firm
was unwilling to invest in producing a new product if competitors would have access to one of
its key ingredients. This issue appeared to be a deal breaker. The U.S. negotiators were both
frustrated and surprised by the small European firm’s reticence on the issue of exclusivity; they
believed their offer was not only fair, but generous. Eventually, they decided to sweeten the deal
with guaranteed minimum orders and a willingness to pay more per pound. They were shocked
when the European firm still refused to provide exclusivity! As a last resort, the U.S. negotiators



decided to call in their resident “negotiation genius,” Chris, who flew to Europe and quickly got
up to speed. In a matter of minutes, Chris was able to structure a deal that both parties
immediately accepted. He made no substantive concessions, nor did he threaten the small firm.
How did Chris manage to save the day? We will revisit this story in Chapter 3.

A DIPLOMATIC IMPASSE

In the fall of 2000, some members of the U.S. Senate began calling for a U.S. withdrawal from
the United Nations. Meanwhile, at the United Nations, the United States was on the verge of
losing its vote in the General Assembly. The conflict was over a debt of close to $1.5 billion,
which the United States owed to the UN. The United States was unwilling to pay unless the UN
agreed to a variety of reforms that it felt were long overdue. Most important, the United States
wanted a reduction in its “assessments”—the percentage of the UN’s yearly regular budget that
the United States was obligated to pay—from 25 percent to 22 percent. The problem was this: if
the United States paid less, someone else would have to pay more.

There were other serious complications as well. First, UN regulations stipulated that Richard
Holbrooke, U.S. ambassador to the UN, had to convince all 190 countries to ratify the changes
demanded by the United States. Second, Holbrooke faced a deadline: if he could not strike a
deal before the end of 2000, the money set aside by Congress to pay U.S. dues would disappear
from the budget. Third, no nation seemed willing to increase its assessments in order for the
United States to get a break. How could Holbrooke convince even one nation to increase its
assessment when they all claimed this was impossible? As the end of 2000 approached,
Holbrooke decided on a different strategy. He stopped trying to persuade other nations to agree
to his demands. What he did instead worked wonders: the issue was resolved, and Holbrooke
was congratulated by member states of the UN as well as by members of both political parties in
the U.S. Congress. How did Holbrooke resolve this conflict? We will revisit this story in
Chapter 2.

A LAST-MINUTE DEMAND

The CEO of a construction company was negotiating a deal in which his firm would be
contracted to build midsize office buildings for a buyer. After months of negotiations had finally
concluded—but just before the contract was signed—the buyer approached the builder with an
entirely new and potentially costly demand. The buyer wanted to include a clause in the contract
that would require the builder to pay large penalties if the project’s completion was delayed by
more than one month. The builder was irritated by this sudden demand; it seemed as though the
buyer was trying to squeeze a last-minute concession from him. The builder weighed his
options: he could accept the buyer’s demand and seal the deal; he could reject the buyer’s
demand and hope this would not destroy the deal; or he could try to negotiate to reduce the
proposed penalties. After considering these options, the builder decided on an entirely different
approach. He negotiated with the buyer to increase the amount of penalties he (the builder)
would have to pay if the project was delayed—and the revised deal made both parties better off.
How? We will revisit this example in Chapter 3.



A CAMPAIGN CATASTROPHE

It was 1912, and former president Theodore Roosevelt was campaigning for a third term. The
campaign was tough; every day seemed to present new challenges. But here was a challenge that
no one had anticipated. Three million copies of Roosevelt’s photograph had already been printed
for circulation with a campaign speech when Roosevelt’s campaign manager discovered a
catastrophic blunder: the photographer had not been asked permission for the use of Roosevelt’s
photograph. To make matters worse, it was soon discovered that copyright law allowed the
photographer to demand as much as $1 per copy to use the photograph. Losing $3 million in
1912 would be equivalent to losing over $60 million today. No campaign could afford that. The
alternative was almost equally unattractive; reprinting three million brochures would be
tremendously costly and could cause serious delays. The campaign manager would have to try
to negotiate a lower price with the photographer, but how? The photographer seemed to hold all
the cards. The campaign manager, however, had something better: an effective strategy that he
used to negotiate an almost unbelievable deal. We will reveal the deal—and the strategy—in
Chapter 1.

As we hope to persuade you, people are rarely born “negotiation
geniuses.” Rather, what appears to be genius actually reflects careful
preparation, an understanding of the conceptual framework of negotiation,
insight into how one can avoid the errors and biases that plague even
experienced negotiators, and the ability to structure and execute
negotiations strategically and systematically. This book will provide you
with this framework—and with an entire toolkit of negotiation strategies
and tactics that you can put to work immediately. As you begin to apply the
framework and strategies in the many negotiations you encounter—in
business, in politics, or in everyday life—you will begin to build your own
reputation as a negotiation genius.

OUR APPROACH

Just twenty-five years ago, courses on negotiation were rarely taught in
management schools or in executive education programs. Now they are one
of the most sought-after courses in business schools throughout the world.
Negotiation courses are also tremendously popular in law schools and
schools of public policy and government. Why? Because in our increasingly



complex, diverse, and dynamic world, negotiation is being seen as the most
practical and effective mechanism we have for allocating resources,
balancing competing interests, and resolving conflicts of all kinds. Current
and future managers, lawyers, politicians, policy makers, and consumers all
want and need to know how to get better outcomes in their negotiations and
disputes. Negotiation is, perhaps now more than ever, an essential skill for
success in all areas of life.

Why, then, do so many people continue to negotiate ineffectively? In our
work as educators and consultants, one of the biggest problems we’ve
encountered is the pervasive belief that people are either good or bad at
negotiation, and little can be done to change that. We could not disagree
more. In addition, too many people—including many seasoned dealmakers
—think of negotiation as being all art and no science; as a result, they rely
on gut instinct or intuition as they negotiate. But gut instinct is not a
strategy. Nor is “shooting from the hip” or “winging it.”

We offer a more systematic and effective approach. This approach
leverages the latest research in negotiation and dispute resolution, the
experience of thousands of our clients and executive students, and our own
experience as negotiators, consultants, and educators. It has been
challenged and refined in our MBA and executive education courses at the
Harvard Business School and in our work with over fifty major
corporations in more than twenty-five countries. The resulting framework
will help you minimize your reliance on intuition, increase your
understanding and use of proven strategies, and achieve superior negotiated
outcomes consistently.

We also aim to dispel the notion that negotiating effectively is as simple
as achieving “win-win agreements.” If you’re like many of the executives
we’ve worked with, you’ve had the experience of wanting to bargain in
good faith for a mutually rewarding outcome, only to find that the other
party is playing hardball, behaving unethically, or negotiating entirely in
their own self-interest. Or you may have found yourself negotiating from a
position of weakness, dealing with someone who was not sophisticated
enough to negotiate effectively, or sitting across from someone who did not
have the authority to negotiate the kind of deal you wanted. How does the



“win-win” principle help you in these situations? In complex negotiations,
which might include multiple parties, great uncertainty, threats of litigation,
heightened emotions, and seeming irrationality, it may not even be clear
what “win-win” really means. Because such complexities are
commonplace, you must deal with them systematically. This book will
provide you with the tools you need to do exactly that. In other words,
while preserving the virtues of a win-win mind-set, we will help you
understand how to strategize effectively when “win-win” won’t save you.

Following is a brief outline of what you will find in this book.

PART I: THE NEGOTIATOR’S TOOLKIT

In Part I, we develop a framework that you can use to analyze, prepare for,
and execute almost any negotiation you might encounter. Part I also offers a
toolkit of comprehensive principles, strategies, and tactics that will help you
execute each stage of the deal, from before the first offer is ever made to the
final agreement. It turns out that a significant percentage of the million-
dollar problems that our executive clients confront have solutions that are
contained in these initial chapters. Because we develop the framework and
the toolkit methodically, we recommend that you read Part I straight
through in the order presented.

Chapter 1: Claiming Value in Negotiation. We begin by focusing on a
topic of great importance and appeal to all negotiators: how do I get the best
possible deal for my side? We build our negotiation framework by
analyzing a straightforward two-party negotiation in which a buyer and
seller are bargaining over one issue: price. This chapter covers, among other
topics: negotiation preparation, common negotiator mistakes, whether to
make a first offer, responding to offers from the other party, structuring your
initial offer, finding out how far you can push the other party, strategies for
haggling effectively, and how to maximize not only your outcome, but also
the satisfaction of both parties.



Chapter 2: Creating Value in Negotiation. Here we expand the
“claiming value” framework by examining the more difficult—and more
critical—task of value creation. A key insight of this chapter is that
negotiators who focus only on claiming value reach worse outcomes than
do those who cooperate with the other side to improve the deal for both
parties. To demonstrate this, we consider a more complex negotiation in
which parties are negotiating multiple issues and facing greater uncertainty.
This chapter covers topics such as: strategies for value creation, a
framework for negotiating efficient agreements, preparing for and executing
complex negotiations, how and when to make concessions, how to learn
about the other side’s real interests, and what to do after the deal is signed.

Chapter 3: Investigative Negotiation. Much of what negotiators must
do to create and capture value depends on their ability to obtain information
from the other side. This chapter presents a powerful approach to
information gathering that we call “investigative negotiation.” The
principles and strategies of investigative negotiation will help you discover
and leverage the interests, priorities, needs, and constraints of the other
party—even when that party is reluctant or unwilling to share this
information.

PART II: THE PSYCHOLOGY OF NEGOTIATION

Even experienced negotiators make mistakes when preparing and executing
negotiation strategy. After all, even seasoned dealmakers are human, and all
human beings are vulnerable to psychological biases— systematic and
predictable departures from rationality—that can derail an otherwise sound
negotiation strategy. Part II builds on cutting-edge research on the
psychology of negotiation and decision-making. We distill theory into the
practical tools you will need to avoid these costly mistakes, and to
recognize and leverage mistakes when they are made by the other side.



Chapter 4: When Rationality Fails: Biases of the Mind. In this
chapter, we focus on cognitive biases—the mistakes that even the best of
negotiators make because of the ways in which our minds operate. As we
will illustrate, the human mind is accustomed to taking shortcuts that, while
often useful for making decisions quickly, can also lead to disastrous
strategic moves in negotiation.

Chapter 5: When Rationality Fails: Biases of the Heart. Next we
look at motivational biases—the mistakes we make because of our desire to
view the world the way we wish it were rather than how it truly is.
Unfortunately, it is possible to have a weak negotiation strategy and still
feel good about yourself and your prospects for success. It is also possible
to continue down the wrong path and never allow yourself to discover how
and when a change in strategy is critical. Chapter 5 will help you to identify
and avoid these potential pitfalls, and to see the world through a more
objective and realistic lens.

Chapter 6: Negotiating Rationally in an Irrational World. Here we
offer still more strategies for overcoming your own biases and for
leveraging the biases of others. We also explain when it is in your best
interest to help the other side be less biased. Why? Because their
irrationality often hurts you as well as them.

PART Ill: NEGOTIATING IN THE REAL WORLD

Finally, we turn to a variety of topics that are all too often ignored in
negotiation seminars and books, but which are crucial for success in real-
world negotiations. How can you tell if someone is lying? How do you
persuade reluctant negotiators to agree to your demands or proposals? How
should you negotiate when you have little or no power? How should you
incorporate ethical considerations into your negotiation strategy? How
should you negotiate with your competitors, opponents, and enemies? As in
the first part of the book, our insights and advice on these topics emerge



from the experience of thousands of real-world negotiators and from years
of systematic and scientific research on negotiation, strategic decision-
making, psychology, and economics. Each of these chapters can be read as
a stand-alone entity, so feel free to choose first the topics that are most
relevant to your situation.

Chapter 7: Strategies of Influence. It is often not enough to have a
good idea, a well-structured proposal, or a great product or service to offer.
You also need to know how to sell it to the other side. This chapter presents
eight proven strategies of influence that will increase the likelihood that
others will accept your requests, demands, offers, and proposals. Note that
these strategies do not improve the merits of your case; rather, they make it
more likely that the other side will say “yes” without requiring you to
change your position. Of course, you will also be the target of the other
side’s influence strategies, so we provide detailed defense strategies that
will defuse their attempts to manipulate your preferences and interests.

Chapter 8: Blind Spots in Negotiation. Many negotiators focus too
narrowly on a negotiation problem and fail to adequately consider how the
context, the decisions of the other side, and the rules of the negotiation
game will affect their strategy and their prospects for success. They also
miss out on opportunities for changing the rules of the game to achieve
better results. In this chapter, we provide specific advice on how to broaden
your focus to ensure that you consider all of the elements that might come
into play as you negotiate.

Chapter 9: Confronting Lies and Deception. While many people
identify with the notion that “honesty is the best policy,” most people admit
to having lied at some point in their negotiations and virtually everyone
believes that others have lied to them. In this chapter we address questions



such as: What might motivate someone to lie in a negotiation? What are
some of the strategic costs of lying? How can you tell if someone is lying?
How can you deter people from lying to you? What should you do if you
catch someone in a lie? If you are interested in telling the truth, but don’t
want to lose your shirt at the bargaining table, what are some smart
alternatives to lying?

Chapter 10: Recognizing and Resolving Ethical Dilemmas. Many
people believe that ethics are too personal and idiosyncratic to be discussed
broadly or categorically. This is undoubtedly true—to a degree. Yet recent
research suggests that people often behave less ethically than they
themselves consider appropriate. In other cases, they are not even aware of
the damage they are inflicting on others when they pursue certain strategies.
And in the shadow of major corporate scandals, there’s a renewed emphasis
on maintaining integrity while still achieving negotiation success. We
provide a framework for thinking more carefully and comprehensively
about these issues.

Chapter 11: Negotiating from a Position of Weakness. This
chapter is about power—and the lack of it. Most negotiators will at some
point find themselves in a position of weakness with seemingly few, if any,
alternatives. (Indeed, many of our executive students and clients complain
that they are always negotiating from a position of weakness visa-vis their
customers, their boss, or their spouse!) Such negotiations require careful
analysis, creative thinking, and insights into how such situations can be
turned around. We show how you can effectively negotiate when you lack
power, and how you might be able to upset the balance of power so that you
move from a position of weakness to a position of strength.



Chapter 12: When Negotiations Get Ugly: Dealing with
Irrationality, Distrust, Anger, Threats, and Ego. How do you
negotiate when the other side appears to be entirely irrational? How do you
negotiate when trust has been lost and the other party is unwilling to come
to the table? How can you defuse hardball tactics such as ultimatums and
threats? How should you deal with a party that is angry or one that is too
proud to admit that their strategy was flawed? Our approach in this chapter
recognizes that most important negotiations include at least some of these
difficulties and that ignoring them is not only extremely ineffective, but
often entirely impossible.

Chapter 13: When Not to Negotiate. There are occasions when
negotiation is not the answer. If you have limited power and few prospects
for success, you might do surprisingly better by giving up what little power
you have. Or, if the costs of negotiating are high, you might want to find
cheaper alternatives to making the deal or resolving the dispute. In other
instances, negotiation itself may be a barrier to creating the kind of
relationship you want with the other side. But what should you be doing
instead? In this chapter, we provide you with a framework for
distinguishing between the times when you should be playing the
negotiation game and the times when you should be changing the game.

Chapter 14: The Path to Genius. Genius in negotiation requires
knowledge, understanding, and mindful practice. This book can give you
the first and help you with the second, but the third will be largely up to
you. We end by considering what happens when you turn the last page and
head back into the real world. Which mind-set will maximize your ability to
put your learning into practice? What habits will you want to cultivate in
the weeks and months ahead? What expectations should you have of
yourself and others? How might you help others in your organization
negotiate more effectively?



A sentiment once expressed by Ralph Waldo Emerson captures the
essence of our message: “Man hopes; Genius creates.” When the task is
difficult, when obstacles arise, when negotiations are unraveling, and when
it looks as if the deal is lost, most negotiators will panic or pray.
Negotiation geniuses, in contrast, will only strengthen their resolve to
formulate and execute sound negotiation strategy. We hope that this book
convinces you to do the latter, and provides you with the insights and tools
you will need to negotiate like a genius at the bargaining table—and
beyond.



THE
TOOLKIT




CHAPTER 1

Claiming Value in Negotiation

The year was 1912, and the U.S. presidential election was in full swing.

Former president Theodore Roosevelt had decided to return to the political
arena due to his frustration with the way his successor, President William
Howard Taft, had been running the country. It was a tough campaign, and
every day seemed to present a new challenge. But here was a challenge that
no one had anticipated: three million copies of Roosevelt’s photograph had
already been printed for circulation with a campaign speech when
Roosevelt’s campaign manager discovered a catastrophic blunder—the
photographer had not been asked for permission to use the photograph. To
make matters worse, copyright law allowed the photographer to demand as
much as $1 per copy of the photograph. In 1912, a loss of $3 million would
be equivalent to a loss of more than $60 million today. No campaign could
afford this price. The alternative was almost equally unattractive; reprinting
three million brochures would be tremendously costly and could cause
serious delays. The campaign manager would have to try to negotiate a
better deal with the photographer. If you were the campaign manager, how
would you handle this negotiation?

Now consider how Roosevelt’s manager dealt with the situation. After
carefully analyzing the problem, he sent the following telegram to the
photographer: “Planning to distribute three million copies of campaign
speech with photographs. Excellent publicity opportunity for
photographers. How much are you willing to pay to use your photographs?
Respond immediately.”

The photographer did not take long to issue a reply. He sent back a
telegram with the following message: “Appreciate opportunity, but can only
afford $250.”1



Most people, when they hear this story, are taken aback. How did the
campaign manager turn around such a hopeless situation so completely?
The reason for this reaction is that even the most seasoned negotiators may
not think systematically about negotiations, nor prepare for and execute
negotiations strategically. Our goal is to make the manager’s solution to the
negotiation problem appear obvious to you. By understanding and applying
the principles and strategies of value claiming covered in this chapter, you,
too, will be able to handle difficult negotiations with the kind of genius
demonstrated by Roosevelt’s campaign manager.

STRATEGIES FOR CLAIMING VALUE IN NEGOTIATION

Throughout this book, we will talk a lot about value. How do we define the
term, exactly? Value is whatever people find useful or desirable. You may
measure value in dollars, utility, happiness, or a variety of other metrics.
Negotiation helps to create value through agreements that make both parties
better off than they were without an agreement. But how much better off is
each party? This depends, in part, on which party managed to claim (or
capture) more of the value that was created. For example, if a buyer
negotiates a very low price for an item, she claims more value; the seller
claims more of the value (created by the deal) when the price is high.

For many people, learning to negotiate more effectively means one thing
above all else: “How can I get a better deal for myself?” Or, put another
way, “How can I claim the lion’s share of the value in any negotiation?”
While Negotiation Genius takes a much broader view of negotiation, we,
too, start with this basic goal: getting the best possible deal for yourself.

We begin by considering a negotiation over the sale of real estate that
allows us to address key issues that you will face in virtually all
negotiations. The Hamilton Real Estate case is a relatively simple
negotiation: two parties (a buyer and a seller) are negotiating over one issue
(price). Within this framework, we cover all of the following aspects of
negotiating: preparing to negotiate, avoiding common negotiator mistakes,
deciding whether to make the first offer, responding to the other side’s
offers, structuring your initial offer, finding out how far you can push the
other side, haggling effectively, claiming maximum value without
sacrificing the relationship, and managing your own satisfaction.



When we use the Hamilton Real Estate case in our negotiation courses
with executives and MBA students, we assign half of the participants to the
role of “seller” and the other half to the role of “buyer.” Each side is given
confidential information regarding its needs and interests, and is asked to
prepare its strategy for the negotiation simulation. The two sides then meet
and try to negotiate an agreement over the sale price of the property.

As you read the case from the perspective of the seller, think about how
you would approach this negotiation.

HAMILTON REAL ESTATE?

You are the executive vice president of Pearl Investments, a holding
company that specializes in real-estate investments. Among your many
real-estate holdings is a large piece of property located in the town of
Hamilton. The Hamilton real estate is earmarked for divestment, and you
are responsible for negotiating its sale.

The amount that a potential buyer will pay for the Hamilton property
depends on a number of factors, including the buyer’s ability to pay and
their planned use of the property. Each of these factors is critical. For
example, your experts have estimated that if the land were developed for
commercial use (e.g., a set of office buildings), the land might be worth 1.5
to 2 times as much as if it were developed for residential use (e.g.,
apartment buildings). Unfortunately, commercial developers are unlikely to
be interested in the property because Hamilton zoning laws do not allow for
commercial development. While some local politicians have recently
discussed allowing commercial development in Hamilton, they have taken
no action in this direction. As a result, Hamilton has fallen off the radar for
commercial developers.

Over the last few weeks, you have entertained offers from a few potential
buyers. All but one of these offers has fallen substantially short of your
expectations. The offer of most interest to you is from Quincy
Developments, a developer that is planning to construct a set of high-end
apartment buildings on the Hamilton property. The offer is for $38 million.



Apart from being the highest offer you have received, this deal interests
you because of Quincy Developments’ reputation for bargaining in good
faith. While this gives you some confidence that the offer is reasonable, you
are not necessarily ready to accept it as is. You expect that you could
negotiate the price up an additional 10-15 percent if you chose to pursue
the offer. You do not think that Quincy Developments would go any higher
than that.

For now, however, you have chosen not to negotiate with Quincy
Developments. Why? Because Estate One, a premier real-estate company in
the region, has just sent word that it is also interested in the Hamilton
property. You believe that Estate One would develop the property for the
construction of luxury condominiums, as it does with virtually all of its
properties. You should be able to negotiate a higher selling price for the
Hamilton property if the land is to be used for luxury condominiums rather
than for apartment buildings.

You have decided to meet with the CEO of Estate One, Connie Vega, to
negotiate a sale. If these talks are not successful, you plan to return to
Quincy Developments and finalize a deal. You will not wait for other offers.
Quincy Developments has said that its offer expires in three days.

Here is what you know about Estate One: It is a midsize company that is
one of the biggest regional developers of residential real estate. Estate
One’s CEO has been with the company since its founding twenty years ago
and is known to be extremely well connected politically, linked to
knowledge brokers at all levels of state and local government. Estate One is
not a competitor of yours.

To prepare for the negotiation, you have collected as much data as
possible. The following information is public knowledge, and is certainly
known to the CEO of Estate One:

® Pearl Investments purchased the Hamilton property seven years ago at a price of $27 million.

® Since the purchase, land value in Hamilton has increased substantially. An evaluation of recent
sales of somewhat comparable properties suggests that the Hamilton property could be worth



$36—44 million if developed for residential use.

® If the land is used for the construction of luxury condominiums instead of apartment buildings,
it is probably worth an additional 20 percent.

The impending Hamilton negotiation raises many questions. What would
you do first in this negotiation? How would you approach the CEO of
Estate One, Connie Vega? Would you make the first offer or would you let
her make it? What information, if any, would you share with her? What
information, if any, would you try to acquire from her? How much would
you expect to earn on the Hamilton sale? How would you know if you got a
good deal?

PREPARING TO NEGOTIATE

Over the course of training and consulting with tens of thousands of
negotiators and dealmakers, we have become aware that, by far, the most
common and costly mistakes in negotiation take place before talks even
begin. Interestingly, the problem is usually not faulty preparation, but a lack
of preparation altogether! Under the false assumption that negotiation is “all
art and no science,” most people fail to prepare adequately for negotiation.
When coupled with the belief that the “real action” begins at the bargaining
table, even smart, thoughtful, and motivated people walk into substantive
negotiations ill-prepared.

Thus, it is critical that you adopt a thorough methodology to help you
prepare to negotiate. Our five-step pre-negotiation framework offers a
simple yet effective approach. (In the chapters that follow, we will add to
this list as we confront more complex negotiations.)

Step 1: Assess your BATNA. The first step in any negotiation is to ask
yourself, “What will I do if the current negotiation ends in no deal?” In
other words, you need to assess your BATNA, or best alternative to
negotiated agreement—the course of action you will pursue if and when the

current negotiation ends in an impasse.2 Without a clear understanding of



your BATNA, it is impossible to know when to accept a final offer and
when to walk away in order to pursue other options. Your BATNA
assessment requires the following three steps:

1. Identify all of the plausible alternative options you might pursue if you are unable to reach an
agreement with the other party.

2. Estimate the value associated with each alternative.

3. Select the best alternative; this is your BATNA.

In the Hamilton case, you have a number of alternatives if the negotiation
with Connie Vega ends in impasse: you might wait for other offers, you
might approach Quincy Developments to finalize the deal, or you might
decide not to sell at all. The information available to you strongly suggests
that your BATNA would be to finalize a deal with Quincy.

Step 2: Calculate your reservation value. An analysis of your
BATNA is critical because it allows you to calculate your reservation value
(RV), or your walk-away point in the current negotiation. As the seller in
the Hamilton case, your reservation value is the lowest offer you would be
willing to accept from Connie Vega. What might this offer be? If the
negotiation ended in impasse, you would return to Quincy and finalize the
sale. Quincy has offered $38 million. Is $38 million your reservation value?
Not quite, because you could negotiate this price further with Quincy.
Specifically, you believe that you could negotiate a 10—15 percent increase
in the offer, yielding an amount ranging from $41.8-$43.7 million. Your
reservation value should fall within this range.

What determines your exact reservation value within this range? If you
are risk averse, you might be inclined to lean toward the lower end of the
range. But if you are optimistic about your ability to negotiate with Quincy,
you might lean toward the upper end. Let’s say that you decide on the
midpoint of this range and set $42.65 million as your reservation value. If



Connie Vega’s final offer falls below this amount, you will walk away from
the deal. If it is higher than this amount, and you are sure that you cannot
negotiate a still higher price with Connie, you will accept the deal. Another
way to think about your reservation value is to consider it your indifference
point. If Connie’s final offer is exactly $42.65 million, you are indifferent
between accepting this offer and rejecting it in favor of pursuing your
BATNA.

As you can see, a careful assessment of your BATNA is essential if you
are going to establish a rational reservation value that is based on a realistic
assessment of your alternatives. Unfortunately, people often make strategic
mistakes when they confuse their BATNAs with other elements of the
negotiation. Keep in mind that your BATNA is not what you think is fair, or
what you originally paid for the item you are selling, or the price that you
hope to achieve. Your BATNA is the reality you will face if you reach no
deal in the current negotiation.

Step 3: Assess the other party’s BATNA. Now that you have
assessed your BATNA and calculated your reservation value, you know the
lowest offer you would be willing to accept in the Hamilton negotiation. Of
course, you do not want to settle for a low sale price, so you will need to
figure out how high a price you might be able to negotiate. In other words,
you have to figure out the other party’s reservation value. Connie Vega’s
reservation value is the highest amount that Estate One would be willing to
pay for the Hamilton property. How can you determine this amount? How
will you know how far you can push the other side? You figure this out by
assessing the other party’s BATNA. This critical step can make the
difference between getting a good deal and getting a great deal. Sometimes
it even marks the difference between phenomenal success and utter failure.

Remember Roosevelt’s campaign manager? Had he focused only on his
own BATNA (reprint three million brochures) and his own reservation
value (pay the photographer thousands of dollars), the negotiation would
have been a disaster. The manager’s genius lay in his decision to assess the
photographer’s BATNA. In other words, he asked, “What would the
photographer do if the negotiation ended in impasse?” If no deal could be



struck and Roosevelt decided not to use the photograph, the photographer
would make little or no money on the photograph; the photographer would
also lose the opportunity for national publicity. In other words, while the
campaign manager’s BATNA was quite poor, so was the photographer’s!
As a result, the photographer could be induced to accept little or no money
at all.

Similarly, in the Hamilton negotiation, thinking through Connie Vega’s
alternatives can help you to discover her BATNA. Presumably, if she is
unable to purchase the Hamilton property, Connie will want to invest Estate
One’s dollars in a different development project; her preferred alternative
may be to try to find another piece of property on which to build luxury
condominiums. If such properties are in short supply in the town of
Hamilton, her BATNA may be to build elsewhere—or to wait until other
properties become available. You will want to think through each of these
alternatives carefully—from Connie’s perspective. For now, let us presume
that your analysis suggests that Connie’s BATNA is to wait it out. In other
words, if she is unable to reach an agreement with you, Estate One will hold
on to their cash and wait for new opportunities to arise in the future.

Step 4: Calculate the other party’s reservation value. Now that
you have evaluated Connie’s BATNA, a reasonable way to determine her
reservation value is to consider what she is likely to do with the Hamilton
property. You know that Estate One tends to develop its properties for
residential construction. Furthermore, you believe that Estate One will build
condominiums on the property rather than rental apartments, which makes
the property more valuable to them than it would be to Quincy. Specifically,
development for the construction of condominiums would increase the
value of the property by 20 percent. To assess Estate One’s reservation
value (or highest willingness to pay), the following reasoning may be
appropriate:

* Estimates suggest that the property is worth $36—44 million if used for apartment buildings.



® The midpoint of this range is $40 million.

® A 20 percent increase (due to development for condominiums) over $40 million yields a value
of $48 million.

® Thus, it is reasonable to expect that Connie Vega’s reservation value is $48 million (assuming
the valuation has already factored in the costs of development).

Step 5: Evaluate the ZOPA. Once you have an idea of each party’s
reservation value, you can evaluate the zone of possible agreement, or
ZOPA. The ZOPA is the set of all possible deals that would be acceptable to
both parties. Put another way, the ZOPA is the space between the seller’s
reservation value and the buyer’s reservation value. In the current
negotiation, the ZOPA is any offer that falls between $42.65 million and
$48 million:

ZOPA
— | —
$42.65M $48M
Seller RV Buyer RV

Figure 1.1: The Zone of Possible Agreament

Figure 1.1: The Zone of Possible Agreement

The ZOPA contains all possible agreements because any point in this
range is a possible final deal to which both parties could agree; any point
outside of this range will be rejected by one of the two parties. You will
reject any offer below $42.65 million; Connie Vega will reject any price
above $48 million.

The ZOPA gives you the lay of the land, but tells you little about where
exactly the negotiation will actually end. You will want to make a deal at a
high price that is as close to Connie’s reservation value as possible, while
Connie will want the price to be as low as possible. And so the negotiation



begins. Your task in this negotiation is not simply to get a deal, but to claim
as much value as possible. Now that you have an idea about how much
value is up for grabs ($48M-$42.65M = $5.35M), you are ready to do your
best at claiming the lion’s share of it.

MAKING THE DEAL

If you were a student in one of our negotiation courses, you would have
approximately twenty minutes to negotiate this deal. This would give you
enough time to reach an agreement because this is a relatively simple
(price-only) negotiation. After the twenty minutes were up, we would
collect all of the agreements—that is, the price agreed to by each buyer-
seller pair—and then put them on the board for everyone to see. The reason
for doing so is that it allows us to consider, during the class discussion,
which strategies led to better (or worse) outcomes. But there is an additional
benefit to making the results public: you would be amazed at how seriously
most MBA and executive students take an exercise when their performance
will be judged by a group of their peers!

To set up our own analysis of the case, let’s consider how your
negotiation with Connie might have unfolded:

You met with Connie and engaged in some small talk. You were glad to learn that Connie was
indeed very interested in the property. As substantive discussions began, you took control and
started to make the case for a high sale price. You also mentioned that you had received several
other offers and that you were seriously considering one of them. To leverage the momentum
you had created, you then made an aggressive opening offer: “Considering the fact that multiple
parties are showing an interest in this property, and the fact that the land is worth 20 percent
more when used for condominium development, we believe that a $49 million sale price is both
fair and acceptable.” Connie seemed taken aback; she shook her head as she responded: “Well,
that is certainly not what we had expected.” Just as you began to wonder whether you had asked
for too much, Connie, to your great relief, decided to make a counteroffer: $45 million. This
offer already exceeded your RV (excellent!), but you wanted to make as much profit as you
could, so you continued to haggle. At the end of the day, you were able to convince Connie to
accept a price of $46 million.

How would you feel at the end of this negotiation? What did you do
right? What, if anything, could you have done better? How can you
evaluate whether you got a good deal, a great deal, or a bad deal?



NEGOTIATION POSTMORTEM

One way to evaluate your performance is to ask whether you surpassed
your reservation value: clearly, you did. While this is certainly good news,
it may not be a great measure of negotiation success. Why? Because it’s
possible to surpass your RV and yet only claim a small portion of the total
value up for grabs. Another way to evaluate your performance is to consider
the entire ZOPA. The price you negotiated ($46 million) seems closer to
Connie’s RV than yours, suggesting that you claimed significantly more
than 50 percent of the value that was up for grabs (though not all of it).
Depending on how high your aspirations were at the outset of this
negotiation, you might be happy or displeased with this outcome.

While these two metrics are useful, they both suffer from one important
drawback: they evaluate your performance relative only to what you knew
before the negotiation. A more complete measure would evaluate your
outcome according to what you could have discovered during the
negotiation. How would you feel if you discovered that Connie’s RV was
not $48 million but $46 million? Presumably, you would feel that you did
even better than you had originally thought: you captured all of the ZOPA.
Alternatively, how would you feel if Connie’s RV was much higher—$55
or $60 million? In that case, Connie would have captured the lion’s share of
the value. As you can see, how well you actually performed in this
negotiation depends on an evaluation of how well you could have done.

Now consider some information that only Connie knew at the outset of
the negotiation:

* Estate One was actually not interested in developing the Hamilton property for residential
construction; they hoped to use this property to enter the commercial development industry.

* Connie Vega, with her strong political ties, was among the first to know that zoning laws in
Hamilton were scheduled to change in the coming months, making commercial development
possible.

* Estate One would have been willing to pay up to $60 million to purchase the Hamilton
property.



Given this new information, how should we evaluate the deal you
negotiated? Clearly, the $46 million sale price looks a lot less impressive!
In this new light, the outcome you negotiated is much closer to your RV
than it is to Connie’s. It looks as if Connie captured most of the value that
was up for grabs. You could have done much better! But then again, is it
really fair to evaluate your outcome relative to information that you did not
even have during the negotiation?

We think so. Negotiation geniuses are not bound by their circumstance
nor limited by the information with which they are endowed. Negotiation
geniuses know how to act on information they have, acquire information
they do not have, and protect themselves from information they cannot
obtain. As a result, they evaluate their performance by the strictest of
standards.

COMMON NEGOTIATOR MISTAKES

Now that you have more information about what was happening on the
other side of the table, take another look at your negotiation with Connie
Vega. In hindsight, what mistakes did you make? What might you have
done differently? How could you have claimed a larger share of the ZOPA?

To start, here are a few clear mistakes:

1. You made the first offer when you were not in a strong position to do so.

2. You made a first offer that was not sufficiently aggressive.

3. You talked but did not listen.

4. You tried to influence the other party but did not try to learn from her.

5. You did not challenge your assumptions about the other party.

6. You miscalculated the ZOPA and did not reevaluate it during the negotiation.

7. You made greater concessions than the other party did.



As it turns out, these mistakes are among the most common that
negotiators make as they attempt to claim value in a deal. In the following
sections, we will introduce you to a better approach to the Hamilton
negotiation—and to negotiations more generally—by answering a series of
questions that executives, students, and clients have asked us hundreds of
times. In doing so, our goal is not only to equip you with effective
negotiation strategies, but also to provide you with an understanding of
important psychological principles that will help you anticipate and respond
to the negotiation behaviors of others.

SHOULD YOU MAKE THE FIRST OFFER?

When we pose this question to the executives in our classes, most insist that
you should never make the first offer. Instead, they say, let the other party
make the first offer; this provides valuable information and tells you where
they are coming from. But there are also many executives who believe you
should always make the first offer; by doing so, they argue, you take control
of the dialogue and negotiate “on your terms.” The right answer—hardly
surprising to those who know a trick question when they see one—is “it
depends.”

The primary benefit of making a first offer in negotiation is that it
establishes an anchor. An anchor is a number that focuses the other
negotiator’s attention and expectations. Especially when the other party is
uncertain about the correct, fair, or appropriate outcome, they are likely to
gravitate toward any number that helps them focus and resolve their
uncertainty. As it turns out, first offers tend to serve this purpose well: they
anchor the negotiation and strongly influence the final outcome.

For example, imagine that you calculated Connie’s reservation value to
be $48 million and that you expected her to make an aggressive first offer
of about $40 million. If, instead, she makes a first offer of $32 million, you
are likely to start questioning your assessment of Connie’s RV. Would
Connie start so low if she could actually pay as much as $48 million? Is
Estate One planning to build apartments, not condominiums? Perhaps their
maximum willingness to pay is much lower than $48 million. When the



other party sets an anchor, it influences not only your perceptions of their
RV (and, hence, of the ZOPA), but also your counteroffer. You may have
planned to start the negotiation at $50 million, but given Connie’s
surprisingly low first offer, you now begin to think that you should start a
little lower. An offer of $50 million now seems extreme, carrying with it the
risk of impasse. Instead, you counter the $32 million offer with a more
reasonable-sounding offer of $45 million. Connie’s anchor has worked.

The power of anchors is substantial. Research has shown that anchors
affect even those with negotiation experience and expertise. In one
remarkable demonstration of the power of anchors, professors Greg
Northcraft and Margaret Neale invited real-estate agents to evaluate a house
that was for sale.# The agents were allowed to walk through the house and
the neighborhood, and were given a Multiple Listing Service (MLYS)
information sheet that provided details about the house, including its size
and dimensions, the year it was built, the amenities included, et cetera.
They were also given detailed information about other properties located in
the same neighborhood. The information provided to each agent was
identical with one exception: the “list price” on the MLS sheet that was
given to the agent was randomly picked from one of the following: (a)

$119,000, (b) $129,000, (c) $139,000, or (d) 149,000.2

In real estate, the list price is the “first offer” made by the seller. Thus,
this study manipulated the first offer to see whether it would affect the
perceptions of experienced real-estate agents. After seeing the house and
reading all of the information, agents were asked to evaluate the house on
four dimensions:

1. What is an appropriate list price for this house? (Appropriate List Price)
2. What do you estimate is the appraisal value of this house? (Appraisal Value)
3. As a buyer, what is a reasonable amount to pay for the house? (Willingness to Pay)

4. What is the lowest offer you would accept for this house if you were the seller? (Lowest
Acceptable Offer)



Figure 1.2 graphs the responses to these questions by agents who were
provided each of the list prices. As you can see, agents were strongly
influenced by whichever list price they were arbitrarily assigned! On every
measure, those given a higher list price thought the house was worth more
than did those given a lower list price. Furthermore, when the agents were
asked whether their answers had been influenced at all by the list price
given to them on the information sheet, more than 80 percent of them said
no.
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Figure 1.2 The Powerful Effects of Anchoring

Given the powerful effects of anchoring, it becomes clear that there may
be an advantage to making an aggressive first offer in a negotiation. Why,
then, is it sometimes better to let the other party make the first move?

When made prematurely, a first offer can be extremely costly. Consider
what happened in the Hamilton negotiation. Your “aggressive” first offer of
$49 million was based on your belief that Connie’s reservation value was
$48 million. As it turns out, your perception was incorrect, and the first
offer was disastrously low. (No wonder Connie looked taken aback when



you made it!) Because Connie’s actual RV was $60 million, you probably
could have negotiated a much higher sale price than you actually did.
However, the moment you made a first offer of $49 million, you set the
upper limit for what you could possibly capture. In other words, you lost
your claim to a large portion of the ZOPA by making a first offer that was
well below the other party’s reservation value. It’s not every day that you
lose $11 million simply by opening your mouth! Yet even experienced
negotiators who stand to lose thousands or millions of dollars often err by
making a first offer when they are not in a position to do so wisely.

As this discussion suggests, whether you should make the first offer or
not depends upon how much information you have. If you believe you have
sufficient information about the other side’s reservation value, it pays to
make a reasonable (i.e., sufficiently aggressive) opening offer that anchors
the discussion in your favor. If you suspect that you may not have enough
information about the ZOPA, you’d be wise to defer an opening offer until
you have collected more information. In this case, it may even be a good
idea to let the other party make the first offer. You might forgo the
opportunity to anchor the negotiation, but you also avoid the downside of
not anchoring aggressively enough. Notice that a lack of information can
also lead you to anchor too aggressively, demanding an amount that might
offend the other side and drive them away. In other words, asking for too
little diminishes the amount of value you can capture; asking for too much
diminishes your chances of consummating the deal. As we will discuss
shortly, negotiation geniuses know how to balance these two concerns, and
they know which factors to consider when structuring their initial offer.

HOW SHOULD YOU RESPOND TO THEIR INITIAL OFFER?

When the other party makes the first move, you become vulnerable to the
effects of anchoring. Because anchoring effects can be very subtle, this is
likely to be true even if you are aware of these effects. However, there are a
number of ways you can protect yourself from being overly influenced by
the other side’s anchor:

STRATEGY 1: IGNORE THE ANCHOR



The best thing to do in the event that the other party makes an aggressive
first offer—whether high or low—is to ignore it. This doesn’t mean you
should pretend you didn’t hear it. Rather, respond to this effect: “Judging by
your offer, I think we might be looking at this deal in very different ways.
Let’s try to bridge that gap by discussing...” In this manner, you can shift
the conversation to an entirely different topic, one that allows you to
reassert control of the discussion.

STRATEGY 2: SEPARATE INFORMATION FROM INFLUENCE

Every offer is a combination of information and influence. The other
party’s offer tells you something about what she believes and what she
wants (information), but it also has the power to derail your strategy
(influence). Your task is to separate the information contained in the
particulars of the offer (and the way in which it was made) from the other
side’s attempt to influence your perceptions. The best way to stave off
influence is to stick to your original game plan. If you walked in with a
prepared first offer, don’t allow the other side’s anchor to soften it. This
does not mean that you should ignore substantial information that changes
your beliefs about the actual ZOPA. For example, if the other side has just
provided credible evidence that she has an attractive offer from a
competitor of yours, this might be reason to adjust your counteroffer.
However, it is important to realize that anchors will affect perceptions and
counteroffers even in the absence of any real information provided to you.
For example, the negotiator’s mind can sometimes fail to distinguish
between these two statements:

® Information and Influence: “We have received a better offer from Company X. As a result, we
think your initial offer is low. We would like you to increase it to $7 million.”

¢ Influence Only: “As you know, there are other companies with whom we do business. We
have spoken with them. As a result, we think your initial offer is low. We would like you to
increase it to $7 million.”

The first statement provides some (but not much) substantive information
that should prompt you to think about whether to accept, challenge, or



question the statement being made. The second statement simply reiterates
what you already knew, but uses phraseology that helps the other side
emphasize its anchor. Thus, you have every reason to ignore this statement.

STRATEGY 3: AVOID DWELLING ON THEIR ANCHOR

Many negotiators believe that if someone anchors aggressively, you
should push them to justify the anchor, thereby exposing the frivolous
nature of their extreme demands. This is a dangerous strategy. Why?
Because the more an anchor is discussed in a negotiation, the more
powerful it becomes. If you ask the other party to justify their offer or
discuss it further (e.g., “How did you come up with that number?”), you
increase the power of that anchor to define the negotiation parameters.
Almost always, your counterpart will find a way to frame the negotiation
such that their offer makes at least a modicum of sense.

On the other hand, you do not want to miss out on the opportunity to
learn something new about the deal or about your counterpart’s perspective.
To resolve this dilemma, try the following: if you are surprised by their
offer, probe a little to find out if there is in fact any substantive new
information that you can obtain. If no such information is forthcoming,
quickly shift attention away from the anchor by sharing your own
perspective and defining the negotiation in your terms.

STRATEGY 4: MAKE AN ANCHORED COUNTEROFFER, THEN PROPOSE
MODERATION

Finally, if it is not possible to ignore or dismiss the other party’s anchor,
you should offset its influence by making an aggressive counteroffer. In
doing so, you retain the ability to capture as much of the ZOPA as possible.
However, countering aggression with aggression comes at a risk: the
possibility that both parties will become entrenched and reach an impasse.
To mitigate this risk, you should offset their anchor with an aggressive
counteroffer, and then suggest that you need to work together to bridge the
gap. In addition, you should offer to make the first move toward moderation
by discussing your own perspective (i.e., by justifying your aggressive
counteroffer). This allows you to deflate their anchor while shifting from an
aggressive exchange to a quest for common ground. For example, in
response to an aggressive anchor, you might say:



Well, based on your offer, which was unexpected, it looks like we have a lot of work ahead of
us. From our perspective, a fair price would be closer to $X [your counter-anchor]. T will
explain to you how we are valuing this deal, but it appears to me that if we are to reach any
agreement, we will both have to work together to make it happen.

STRATEGY 5: GIVE THEM TIME TO MODERATE THEIR OFFER WITHOUT LOSING
FACE

If the other party’s initial offer is very extreme—far outside the ZOPA—
you may need to inform them that their offer is not even a basis for starting
the discussion. This assertion should be followed by information regarding
your own perspective and a candid invitation to reopen negotiations from a
very different starting point.

Of course, it may not be easy for them to quickly reduce their demands
so drastically—doing so would reveal that they were simply posturing when
they made their initial offer. As a result, you may want to give them some
time to “think about it.” If they decide to moderate their demands, they will
need time to save face. They can return to the bargaining table in a day or a
week, after “having figured out a way to make this happen,” “having re-
crunched the numbers,” or “having fought it out with our constituents.” In
other words, when reacting to very extreme offers, your foremost goal
should be to re-anchor successfully, not to convey your outrage. And re-
anchoring successfully often means helping the other side find a way to
retract earlier demands and arguments.

WHAT SHOULD MY FIRST OFFER BE?

Suppose you have collected enough information before and during the
negotiation to make an appropriate first offer. How aggressively should you
anchor? There are four factors to consider:

1. Keep the entire ZOPA in play. How can you meet the goal of making
an offer that keeps the entire ZOPA in play? By making an offer that falls
outside the ZOPA—one that you know the other side will not accept. In this
manner, when substantive negotiations begin, you will still have the ability
to claim as much value as possible. The idea is to force the other party to



negotiate their way into the ZOPA. If your first offer is already inside the
ZOPA, you have given up the ability to claim value that lies between your
offer and the other party’s RV from the very start. In the Hamilton
negotiation, your first offer ($49 million) was well within the actual ZOPA
(as revealed to you after the fact), thereby eliminating the possibility of any
agreement between $49 million and $60 million.

2. Provide a justification for your offer. How far outside the ZOPA
should your offer be? Should your offer in the Hamilton negotiation have
been $61 million? $70 million? $100 million? On the one hand, the higher
your first offer, the more likely it is that if you reach an agreement, it will be
closer to the other side’s reservation value than to yours (and hence more
profitable for you). However, the more aggressive your first offer, the more
likely it is that the other party will be offended by it, think that you are not
serious, or believe that there is no way of reaching an agreement with you.

How can you balance these concerns? First, consider the context: the
degree of aggressiveness should be appropriate to the situation. In most
real-world negotiation contexts, you will not want to be too far outside the
ZOPA; otherwise, you lose credibility. In other situations (business disputes
involving a mediator, contentious labor-management negotiations, haggling
with a street vendor, et cetera), it is normal and expected for both parties to
open with extreme demands. It would be unwise in these cases to moderate
your demands too much because the other side is still likely to anchor
aggressively.

To determine your exact offer, ask yourself the following question:
“What is the most aggressive offer that I can justify?” You should never
make an offer so extreme that it cannot be stated as follows: “I would like
to propose X, because...” If you cannot finish this sentence in any
meaningful way, you are probably asking for too much.

In the Hamilton negotiation, you could have leveraged a variety of
information to justify increasingly aggressive offers to Connie Vega, as
follows:



* “We think $48 million is a fair price because the average of recent sale prices in the area
suggests that the land is worth $40 million and because condominium development makes the
land worth 20 percent more.”

* “We think $52.8 million is a fair price because recent sale prices in the area suggest that the
land is worth as much as $44 million and because condominium development makes the land
worth 20 percent more.”

* “We think $60 million is a fair price because the land can be used for commercial
development, which makes it worth at least one and a half times what it is worth if used for
residential development (which is $40 million on average).”

* “We think $88 million is a fair price because the land can be used for commercial
development, which makes it worth as much as two times what it might be worth if used for
residential development (which is $44 million).”

While Connie would surely respond to these different offers with varying
levels of receptivity or apprehension, the inclusion of the justification
would make it difficult for her to dismiss your offers out of hand. She may
want to challenge your assumptions—but that’s not a problem, as it
increases the amount of time that you spend dwelling on your perspective
and your anchor. Connie might want to aggressively bargain down the price
—also okay, because you have opened high enough that she should work to
negotiate into the ZOPA (and you should allow her to do so!).

Finally, the most aggressive offers ($60 and $88 million) are smart even
if you do not believe that the property will be used for commercial
development—and even if both of you know that it won’t. Regardless, the
anchor has been set, and the other side’s counteroffer will likely be less
aggressive than it otherwise would have been.

3. Set high, but realistic aspirations. In our negotiation seminars, we
ask participants to write down their target price—that is, the outcome they
hope to achieve—before the negotiation begins. After the simulation has
concluded, we analyze the relationship between negotiators’ target price



and final negotiated price. These two correlate highly; that is, those who
have more aggressive targets tend to achieve more favorable outcomes than
do those with more modest goals.

Why? First, those who set high aspirations tend to make more aggressive
first offers in order to reach their target. Thus, aspirations influence first
offers, which in turn influence final prices. Second, those with aggressive
targets work harder at haggling once both parties’ opening offers are on the
table. High aspirations serve as self-fulfilling prophecies; they motivate the
kinds of behaviors that help us achieve aggressive targets.

This simple advice—“Always reach for the stars!”—is nonetheless often
ignored by negotiators; few set explicit targets prior to negotiation. But
targets that are inspired by high aspirations and yet grounded in reality (i.e.,
in your assessment of the ZOPA) are effective because they motivate
behavior and minimize your susceptibility to influence tactics.

4. Consider the context and the relationship. The most important
thing to consider when making any offer is the context of the negotiation.
What type of relationship do you have with the other side? Will hard
bargaining be ill-received? Are reputations at stake? What norms drive your
interactions? For example, you might have evaluated the ZOPA perfectly
and justified your offer brilliantly, but if you lose sight of the fact that your
tactics could affect the relationship, you might lose the deal—or worse, lose
the deal, damage the relationship, and ruin your reputation all at the same
time. Thus, your offer and your justifications should be informed by your
understanding of the needs and sensitivities of the relationship. Your goal
should not simply be to get the best possible deal while preserving the
relationship, but to get the best deal while strengthening the relationship
and your reputation. You may have to forgo some short-term gains to meet
this goal, but this sacrifice will almost always be worth the price.

HOW FAR CAN | PUSH THEM?

Knowing the other side’s walk-away point tells you just how far they can be
pushed—and how much value you can capture. Of course, the other side



has no incentive to reveal their reservation value to you. How, then, can you
obtain the information that will help you estimate their RV with greater
accuracy? Here are the steps to follow:

Step 1. Exhaust all pre-negotiation sources of information. There
are often dozens of ways to collect information that do not entail guessing
or asking the other party directly. For example, in a real-world Hamilton
negotiation, the seller should begin by talking to state and local politicians
to assess the likelihood that commercial zoning laws will change. Connie
Vega gained this information from her political ties, but that doesn’t mean it
is confidential. (And, note that your own confidential role information
raised this issue as well.) You could have saved millions on the deal by
seeking out this information. Here are other potential sources of information
in the Hamilton case:

° Estate One board members or executives with whom you or others in your organization have
ties.

¢ Individuals and firms that Estate One has dealt with in the past.
¢ Commercial developers who might be tracking proposed changes in zoning laws.
° Businesses near or in Hamilton that might be affected by proposed changes in zoning laws.

* Residents of Hamilton who may have heard about proposed changes in the zoning laws.

Consider another situation in which such background information is key:
negotiating a job offer. Often, when MBA students come to us seeking
advice regarding negotiations with prospective employers, they are
confused about what is negotiable, the degree to which each issue is
negotiable, and how much is reasonable to demand. When we ask them
what they have done to resolve this uncertainty, they usually tell us that
they have only discussed these questions informally with their classmates.
That is certainly not enough of an effort. We encourage them to talk to



students from their program who were hired the previous year by the same
firm, friends and acquaintances who have worked in (or who have offers
from) firms in the same industry, and staff in the MBA placement office.
They can also obtain information from industry publications or from
websites that provide hiring and salary data for a wide variety of
professions. More generally, in any negotiation, once you know what you
do not know, it is important to seek out all potential sources of information.

Gaining a clearer understanding of the ZOPA and the other side’s
interests is just one benefit of acquiring information prior to negotiation.
Information also helps you to avoid being manipulated or lied to during the
negotiation. If the other party perceives that you have done your homework,
their willingness to deceive you decreases. Yet another potential benefit of
gathering information prior to negotiation is that you are likely to be taken
more seriously. Your counterpart may benefit from your ignorance, but do
they really want to make a deal with someone who is completely
unprepared? This is unlikely. Prepared negotiators not only make fewer
strategic mistakes, they also command greater respect both during and after
the negotiation.

Step 2. Identify your assumptions prior to the negotiation.
Socrates is believed to have said: “I am likely to be wiser to this small
extent, that I do not think I know what I do not know.” Such wisdom about
one’s limitations is critical in negotiation. For example, you are unlikely
ever to know the other side’s exact reservation value. As a result, you do
not know the ZOPA; you can only estimate the ZOPA—and revise that
estimate as you gather more information.

Wise negotiators create a comprehensive list of what they are assuming
and what they do not know prior to negotiation. In the Hamilton
negotiation, you assumed that commercial development was not an option.
What other assumptions did you make? Perhaps you assumed that Estate
One does not know about your offer from Quincy. But what if they do?
What if Connie knows the CEO of Quincy—and you have lied about the
size of Quincy’s offer?



Of course, in any negotiation, each party makes an infinite number of
assumptions. You cannot keep track of each one—and you don’t have to.
But you do need to identify and be aware of all of the assumptions that
underlie your planned course of action. For example, if you do not plan to
refer to Quincy’s bid, you don’t have to worry about assumptions regarding
Quincy. But because your plan does require an assessment of the other
party’s RV, you must keep in mind your assumptions regarding Estate One’s
plans for the land.

Step 3. Ask questions that challenge your assumptions. The
wrong way to approach a negotiation is to start bargaining as if your
assumptions are correct. Instead, ask questions to clarify matters. Consider
these three alternative approaches to starting the Hamilton discussion:

A. “We understand that you might be interested in developing this land for the construction of
luxury condominiums. We think that’s great. Of course, we both understand that this makes
the land quite valuable.”

B. “Perhaps we should begin by discussing your needs. What are your plans for this excellent
piece of real estate?”

C. “If the land is used for commercial development, that will make it quite valuable. With that in
mind, let’s discuss some specifics. What are your plans for this excellent piece of real
estate?”

Approach A has the merit of preparing the discussion for an aggressive
anchor; the mention of the land’s high value is a nice touch. However, the
problem with this approach is that it potentially gives away $11 million.
Even if Connie had been willing to truthfully answer every question
regarding Estate One’s plans, the fact that you didn’t ask her any direct
questions makes it easy for her to let you persist in your ignorance.
Approach B potentially saves you up to $11 million because it forces
Connie to explicitly lie if she wants to convince you that Estate One is not
planning commercial development. Approach C combines and improves on
the merits of the previous approaches; here, you take an anchoring position



and also ask a direct question about Estate One’s plans. This approach is
even more powerful because it frames the question in terms of commercial
development. This makes it difficult for Connie to lie, as it now sounds as if
you already know of Estate One’s plans (even if you do not). Thus, this
approach—anchoring, interrogating, and sounding sufficiently informed—
encapsulates all the characteristics of an effective approach in the face of
uncertainty.

Step 4. Ask indirect questions. Naturally, the other party will
sometimes refuse to answer questions that could help you determine their
reservation value. In that case, you need to ask questions that are less direct
—and less threatening. For example, you might ask Connie about the
challenges her company faces, what Estate One hopes to accomplish in the
next ten years, what kinds of projects you might be able to help them with
in the future, or how the Hamilton purchase fits into their portfolio of
projects. Given that Estate One is not a competitor of yours, these are
reasonable questions for you to ask and for her to answer.

Similarly, consider the questions that our MBA job candidate might ask
prospective employers to determine the hiring manager’s likely reservation
value:

® How many hours do employees typically work each week?
® What kinds of projects will I be working on?

® Who will my clients be?

® Whom does the firm typically hire?

* With whom does the firm typically compete for hiring?

® What, if any, are the formal constraints on compensation for new hires?



Step 5. Protect yourself from lies and uncertainty with
contingency contracts. Suppose you have done everything right: you
have identified what you do not know, you have exhausted all sources of
information prior to negotiation, and you have done everything you
possibly can to obtain information from the other side. Yet you remain
uncomfortable because you still lack certain vital information. For example,
imagine that Connie has told you that Estate One will not use the Hamilton
property for commercial development. Although you have no way of
knowing with any certainty, you believe this is a lie. What should you do
now?

Consider the use of a contingency contract. Contingency contracts are
agreements that leave certain elements of the deal unresolved until
uncertainty is resolved in the future. In the Hamilton negotiation, a
contingency contract might state: “The sale will be made at a base price of
$46 million, with the condition that if the land is used for commercial
development in the next seven years, Estate One will pay an additional $10
million to Pearl Investments.” The moment this clause is included in the
agreement, Estate One no longer has a motivation to lie! Because the sale
price is now tied to Estate One’s plans, they cannot benefit from deceiving
you. Furthermore, even if Connie was not lying (i.e., Estate One is not
currently planning commercial development), the contingency contract
protects you against a future change of plans by Estate One.

Notice that if Estate One is planning to use the land for commercial
development, and if Connie wants to keep this a secret, she will likely resist
the inclusion of your proposed contingency contract. What then? Her
unwillingness to agree to the contingency should be a warning sign that
something could be very wrong! Why would she resist this clause if Estate
One were entirely uninterested in commercial development? Thus,
contingency contracts not only protect you from lies, but also help you
detect lies.

EFFECTIVE HAGGLING STRATEGIES

When most people think about negotiation, they think about haggling— the
iterative give-and-take that takes place after each party has made its initial
offer. Haggling is a necessary component of every negotiation. Why?



Because it is not sufficient that parties discuss options that exist within the
ZOPA; to reach a specific negotiated agreement, they must coordinate and
ratify a mutually acceptable final deal. Since neither party wants to concede
more than the other, each tends to concede slowly and, typically, only in
response to the other side’s concessions. Nonetheless, some negotiators are
excellent hagglers, while others fall prey to the other side’s influence tactics
and end up conceding too much. In addition, some negotiators fail to take
basic steps to ensure that the other party will not take advantage of them.
Here we consider each of these issues and offer specific advice about
effective haggling.

STRATEGY 1: FOCUS ON THE OTHER PARTY’S BATNA AND RESERVATION
VALUE

Think back to when Roosevelt’s campaign manager discovered that he
might owe as much as $3 million to a photographer. Instead of focusing on
his own weak BATNA (reprint millions of brochures), the manager focused
on the photographer’s weak BATNA (make no money and lose a publicity
opportunity). In doing so, the manager not only avoided paying a high
price, but also made some money on the deal. Negotiators who focus on
their own BATNA (i.e., “What can I do without the other party?”) tend not
to set high aspirations and are happy getting anything better than their RV.
Meanwhile, those who focus on the other party’s BATNA (“What will they
do without me?”) are paying attention to the amount of value they bring to
the other party. These folks tend to set higher aspirations and capture more
value in the deals they negotiate.

STRATEGY 2: AVOID MAKING UNILATERAL CONCESSIONS

Once each party has made an initial offer, it’s time to take measured steps
toward a mutually acceptable agreement. Negotiation geniuses are willing
to be flexible and to make concessions, but they also demand reciprocity. It
is important to avoid making unilateral concessions. Luckily, a norm of
reciprocity pervades most negotiation contexts: parties widely expect and
understand that they will take turns making concessions. If the other party
violates this norm, you should rectify this problem immediately. The next
five points show how to do so.

STRATEGY 3: BE COMFORTABLE WITH SILENCE



Many people are uncomfortable with silence. As a result, they speak
when they should not. A particularly dangerous time to speak is after you
have made your offer and the other side is considering it. If the other side
seems to be taking too long to respond, negotiators often grow nervous and
start bargaining against themselves. Before your counterpart has even
voiced a concern or a grievance, you might be tempted to retract your offer
or to make further concessions.

Experienced negotiators have told us that they use silence to their
advantage in exactly this way. Instead of responding negatively to an offer,
they simply wait it out. Very often, the party that has made the offer will
begin to qualify it, moderate it, or simply signal a greater willingness to
concede. Effective negotiators understand not only the power of silence, but
also the need to be comfortable with it. Just remind yourself that if you
speak when it is their turn, you will be paying by the word.

STRATEGY 4: LABEL YOUR CONCESSIONS

According to the norm of reciprocity, negotiators should reciprocate the
concessions made by others. Because people are hardwired to feel obligated
when someone has provided them something of value, this norm is a
powerful motivator of behavior. Yet people are also motivated to
undervalue or ignore the concessions of others in order to escape feelings of
obligation. Our research has shown that it is easy for people not to
reciprocate when the other party’s concessions are not top of mind.2 For this
reason, it is critical to label your concessions. Instead of simply giving
something away or moderating your demands, make it clear that your action
is costly to you. Because labeled concessions are hard to ignore, it becomes
difficult for recipients to justify nonreciprocity.

STRATEGY 5: DEFINE WHAT IT MEANS TO RECIPROCATE

Reciprocity is even more likely if you not only label your concession, but
specify what you expect in return. This strategy eliminates another piece of
ambiguity. Even if the other side acknowledges your concession, they might
still reciprocate with something of low value unless you make it clear that
such a move does not fulfill their obligation to reciprocate. For example,
your concession might take the following form: “I understand that we are



still millions of dollars apart. I’'m willing to moderate my demands, though
this will be very costly to me. I’'m making a concession with the
understanding that you will reciprocate with concessions of similar
magnitude. This is the only way we will be able to reach an agreement we
both can accept.”

STRATEGY 6: MAKE CONTINGENT CONCESSIONS

Contingent concessions explicitly tie your concessions to specific actions
by the other party. In other words, you can phrase your concessions in a
quid-pro-quo manner to clarify that you will only make them if the other
party does their part. For example: “I can pay a higher price if you can
promise me early delivery.”

While such concessions are among the safest a negotiator can make, that
doesn’t mean they are always appropriate. The more conditions you place
on your concessions and your willingness to cooperate, the more difficult it
may be to build trust and strengthen the relationship. Thus, contingent
concessions should be used as needed, but not overused.

STRATEGY 7: BE AWARE OF THE EFFECTS OF DIMINISHING RATES OF
CONCESSIONS

In most negotiations, concession rates follow a pattern: early concessions
are larger in size than later concessions. In other words, negotiators tend to
offer diminishing rates of concessions over the course of the negotiation.
For example, at the car dealership, the salesperson might start at $45,000,
then go to $44,000, then to $43,500, then to $43,300. This may be a
reasonable trend; as a negotiator gets closer to his reservation value, there is
less room for large concessions. As a result, most negotiators expect this
pattern and take it as a signal that the other party’s RV is approaching. But
it’s also possible that the other party could use this expectation strategically.
That is, a party that is far from his RV might suggest that he is running out
of room by offering concessions that quickly diminish in size. It is
important to consider this possibility when updating your beliefs regarding
the true size of the ZOPA.

NEGOTIATING THE RELATIONSHIP



Many people believe that you can either get a great deal for yourself, or you
can play nice and make the other side happy. As it turns out, this is not the
way it works. Whether the relationship is strengthened, weakened, or
destroyed in the negotiation does depend on how satisfied each party is with
the final outcome—but satisfaction has less to do with how well someone
actually negotiated and much more to do with how well they think they
negotiated. With this in mind, negotiation geniuses not only manage their
own outcomes, they also manage the other side’s satisfaction. Put simply:
you are negotiating not just the deal, but also the relationship.

The people with whom you negotiate will be satisfied to the degree that
they believe they got a good deal, the degree to which they felt respected,
and the degree to which they felt the outcome was equitable. This means
that your reputation as a negotiator hinges on your ability to manage the
other party’s perceptions. Lest this advice be viewed as Machiavellian, keep
in mind that we are not recommending that you surreptitiously take
advantage of the other side. Indeed, some negotiators will get a bad deal for
themselves (by giving up too much value) and yet manage the process so
poorly that they also destroy their relationship with the other party. What
we want you to keep in mind is that you always have two distinct goals in
any negotiation: to get a good deal and to strengthen your relationship.
Ignoring either one can be disastrous. Here are some of the ways that this
plays out at the bargaining table.

1. Responding to an offer that you love—one approach. Imagine
that you have done your homework and carefully evaluated the ZOPA. You
have thought hard about your first offer and have come up with one that you
believe to be aggressive; it falls outside the ZOPA and should serve to
anchor the negotiation effectively. You make the offer. The response? The
other party grins and accepts your offer immediately! How do you feel? In
all likelihood, you feel terrible. It dawns on you that you have misjudged
the ZOPA, made a poor first offer, and failed to capture much of the value
that was up for grabs. You blew it!

Now turn the situation around. Imagine that the other side has made a
first offer that you find surprisingly attractive. How should you respond? If



you accept too quickly or too enthusiastically, you are likely to upset the
other party. To increase their satisfaction from the deal, you might take
some time to ponder the offer. Then, when you eventually accept the offer
without enthusiasm, they are likely to feel that they got a great deal. The
outcome is the same in both cases, but the latter approach makes the other
side happier.

2. Responding to an offer that you love—another approach. If
you really want to increase your counterpart’s satisfaction from the deal,
you might want to do more than simply wait before you respond. If you
accept their first offer, even begrudgingly, they are likely to feel some regret
and wonder whether they could have gotten more from you. This suggests a
different strategy: make a counteroffer and ask for additional concessions.
That is, if you really want the other side to feel satisfied with the
negotiation, take more of their money! Even if they have to make some
nominal concessions, they will be happier than if you accepted their first
offer. This interesting result wonderfully illustrates the dissociation between
outcomes and satisfaction in negotiation: satisfaction has everything to do
with how well you think you did, and often little or nothing to do with how
well you actually did.

3. Responding to an offer that you love—yet another approach.
Consider the following anecdote from Professor Richard Shell’s book
Bargaining for Advantage.” When, in the early 1930s, the Institute for
Advanced Study at Princeton University was recruiting Albert Einstein, the
head of the institute wrote to Einstein asking him how much he expected to
be paid. Einstein wrote back: “$3,000 (annually), unless you think I can get
by with less.” Now, this seems like a surprisingly dim-witted first offer
from a man as smart as Einstein. But look at Princeton’s response: “We’ll
pay you $15,000 a year.” Einstein accepted and the deal was done.

Why didn’t Princeton accept Einstein’s low offer or, better yet, negotiate
an even lower salary? For one thing, as the adage proclaims, “Time reveals
truth.” Writing from Austria, Einstein may not have known how much he



was worth to Princeton, but this would change when he joined the faculty in
the United States. In other words, Einstein’s perception of the ZOPA may
have been inaccurate while negotiations were under way; eventually,
however, he would update his assessment. When he did, he might feel as if
Princeton had negotiated in bad faith by accepting his uninformed initial
offer. In addition, by offering Einstein five times what he requested,
Princeton administrators sent a strong signal about the school’s integrity,
their interest in his well-being, and their desire to negotiate in good faith.
By declining to take advantage of his attractive first offer, they might have
cheaply “purchased” the kind of loyalty and strong relationship that is hard
to come by at the bargaining table.

More generally, this story suggests that sometimes the smartest response
to an offer that you love is to give something back. If you have been given
an opportunity to strengthen the relationship or enhance your reputation,
and all you need to do is reciprocate in kind to a generous (i.e., not
aggressive) opening offer, it may be foolish to do otherwise.

4. Responding to an offer that you love—a caveat! So far we have
looked at this issue under the assumption that the other party has made a
poor first offer that allows you to capture most of the value in the
negotiation. But this assumes that your evaluation of the ZOPA is the
correct one! As we have discussed earlier, such assumptions can be costly.
If the other side makes an offer that appears to give you everything you
could hope for and more, it is critical that you stop and ask yourself: “What
do they know that I don’t?”

For example, if the other side offers to buy something from you for more
than you could have dreamed, you should ask yourself whether you made a
mistake in estimating their reservation value. Maybe the item you are
selling is more valuable than you thought. Maybe they are more desperate
than you expected, or have a lot more money than you thought. In short, if
you are surprised by an offer, don’t celebrate—think! You might still decide
that they have made too generous an offer, but it is better to postpone your
counteroffer until you are sure you know where things stand.



MANAGING YOUR OWN SATISFACTION

Earlier, we stated that one way to obtain better outcomes is to have high
aspirations; those who set aggressive targets tend to capture more value.
Here’s something we neglected to mention: those who set aggressive targets
and get better outcomes as a result also tend to be less satisfied with the
deals they negotiate!® Why? Because when the negotiation is over, they
compare their final outcome to their high initial aspirations. Naturally, those
with high aspirations will be more likely to fall short, even though they
achieved better outcomes than those who set low aspirations.

Thus, increasing your satisfaction with a deal requires a simple change of
mental habits: focus on your target during the negotiation; when it is over,
shift your focus to your reservation value. By doing so, you will negotiate
effectively (thanks to your high aspirations) and still be satisfied with your
outcome afterward (because you are now comparing it with your RV).
Because your satisfaction with a deal depends on your point of comparison,
or reference point, it pays to pick a low reference point when there is
nothing more that you can do to change the outcome.

BEYOND CLAIMING VALUE

So far, our focus has been almost exclusively on claiming value at the
bargaining table. But claiming value is simply the tip of the iceberg in
negotiation. In the next chapter, we begin to focus on a much more critical
topic—one that is all too often ignored by even the most experienced
negotiators: how to create value in negotiation. Negotiators who ignore this
vital aspect of bargaining do so to their great disappointment and
disadvantage.



CHAPTER 2

Creating Value in Negotiation

By October 2000, Richard Holbrooke, U.S. ambassador to the United

Nations, was facing a rapidly deteriorating situation. Members of the U.S.
Senate were calling for a U.S. withdrawal from the United Nations.
Meanwhile, at the UN, U.S. representatives were being sidelined in
committee meetings, and the United States was on the verge of losing its
vote in the General Assembly. The conflict was over a large sum of money
—more than $1 billion. The United States owed this amount in arrears to
the UN, but was unwilling to pay unless the UN agreed to a variety of
reforms.

The conflict could be traced back to the founding of the United Nations.
In 1945, the United States had agreed to pay 50 percent of the UN’s yearly
regular budget. The amount owed by each country was recalibrated several
times over the ensuing years as other nations began to develop
economically and wanted more influence in the UN. The most recent
adjustment affecting the United States had been in 1972, when the U.S.
assessment was reduced to 25 percent of the regular UN budget. The U.S.
was also paying approximately 30 percent of the peacekeeping budget,
which, due to conflicts in Somalia, Rwanda, and Bosnia, was increasingly
seen as an unpredictable and hefty commitment. As a result, by the end of
the decade, the United States was demanding another recalibration of
assessments. Feeling that the United States was paying too high a share of
the dues, Congress decided to hold the nearly $1 billion debt hostage. The
U.S. demand (as manifested in the Helms-Biden bill) was this: the United
States would pay what it owed if the UN agreed to a variety of reforms, in
particular a reduction of the U.S. assessment from 25 percent to 22 percent.

There were three serious problems with this demand. First, other nations
viewed it as unfair: the United States was essentially asking for a



concession in return for something it already owed. Second, this was not a
two-party negotiation in which the United States simply had to convince a
UN delegation. Because UN regulations stipulated that such a change could
only be approved with the consensus of all UN member states, Ambassador
Holbrooke would have to convince all 189 countries to agree to the U.S.
demands. Third, Holbrooke was facing a deadline. The Helms-Biden bill
had appropriated $1 billion toward payment of arrears, but this money
would disappear from the budget on January 1, 2001.

It became clear early in the process that negotiations between the UN and
the United States would not be easy. Holbrooke’s team had hoped that
Japan and the Europeans would pick up most of the slack created by the
reduction in U.S. assessments. The Japanese, however, made it clear that
not only were they unwilling to increase their dues, but that if the U.S.
received a reduction, they, too, would demand one. Japan was the second-
highest contributor to the UN, paying a little over 20 percent of the regular
budget. The Japanese felt this amount was too high given that Japan did not
even have a seat on the UN Security Council. The Europeans also appeared
extremely hesitant to approve an increase in their assessments.

In the face of such resistance, how could Holbrooke and his team
convince even one nation to increase its assessment? How could they avoid
an impasse?

As the year 2000 wore on, Holbrooke and his team decided to start from
scratch. They drew up a chart of every UN member state and determined
how much each was currently paying. They then began to visit
representatives from every single country—not to convince them, but
simply to understand their perspective. They quickly confirmed that no
country wanted an increase in its assessment. But that was not the whole
story. Holbrooke pushed further in his discussions to discover why they
could not pay more. The reasons varied widely, but one important—and
unforeseen—reason soon became salient. One of the problems faced by
many countries—that would otherwise agree to increase their contributions
—was the fact that fiscal year 2000 was coming to an end, and their federal
budgets for 2001 were already fixed. Holbrooke was asking for a change in



assessments before January 1, 2001. This deadline was making the deal
unworkable.

As the reason underlying the reticence of these UN member states
became apparent, so did the solution. Holbrooke proposed that the U.S.
assessments be reduced from 25 percent to 22 percent immediately to meet
the Helms-Biden deadline, but that other nations not be asked to increase
their contributions until 2002. “That made a fantastic difference,” recalled

Ambassador Holbrooke, “that really worked.”t

On the surface, the negotiation with UN member states appeared to be a
zero-sum negotiation: whatever one party gained resulted in an equivalent
loss to another. As in the Hamilton Real Estate case discussed in Chapter 1,
there appeared to be only one salient issue—in this case, assessments—and
the parties were making incompatible demands. Holbrooke’s genius lay in
discovering that the dispute entailed not one but two issues: the size of
assessments and their timing. Only when the negotiators stopped haggling
over one divisive issue (assessment size) and broadened their focus to
include the issue of timing could they strike a deal.

While the final agreement required compromise by both sides, it also
allowed each side to get what it wanted most on the issue it cared about
most: the U.S. got the assessment size it wanted, and other countries got the
timing they wanted. You might still wonder how such a deal was possible,
given that it would create a shortfall in dues for the year 2001. As it turns
out, thanks to another successful negotiation by Ambassador Holbrooke,
philanthropist Ted Turner agreed to cover the one-year budget shortfall with
a personal donation of over $30 million, and the Republicans in Congress,
though initially reluctant to permit a donation from a politically liberal
contributor, eventually accepted the deal.

A MULTI-ISSUE NEGOTIATION

In Chapter 1, we looked at a relatively simple, one-issue negotiation that
allowed us to begin developing our negotiation framework and to answer
some important questions regarding negotiation strategy. As the Holbrooke
negotiation suggests, however, dealmaking is often more complicated than
it was in the Hamilton Real Estate case. Effective negotiators need to



prepare to execute complex negotiations that entail multiple issues,
complex analysis, and considerable uncertainty.

The case in this chapter contains many more variables and identifies
additional tactics and strategies that should be part of your negotiation
toolkit. Specifically, we will address questions such as these: How should
you prepare for a multi-issue negotiation? Should you negotiate the easiest
issues first, the hardest issues first, or neither? How should you structure
your offers? How should you handle sharp differences in beliefs or
expectations regarding the value of the deal? What is the role of
compromise in negotiation? What should you do after negotiating an
agreement?

The following case, entitled “Moms.com,” concerns the sale of
syndication rights for a television program. As in Hamilton Real Estate, you
have been assigned the role of seller and given a packet of background
information. How would you approach this negotiation?

MOMS.COM2

You are Terry Schiller, the syndicated sales representative for Hollyville,
Inc., a multimedia corporation that specializes in producing television
shows and motion pictures. You represent the company in negotiating the
sale of syndicated programs to local television stations. Programs in
syndication are typically sold to local stations after having run as regular
shows on one of the major networks. While few shows ever make it into
syndication, revenue from the sale of syndication rights can be a major
component of a producer’s revenue.

Your firm, Hollyville, has just decided to release its one hundred episodes
of Moms.com, a popular situation comedy (“sitcom”), to syndication this
year. The plot of Moms.com revolves around three women who are trying to
balance their lives as business executives and mothers of teenage children.
The show has received strong ratings and appeals primarily to women in the
25-54 age bracket. This makes the show potentially quite valuable, as
advertisers are willing to pay a great deal to reach this market.



Your current negotiation is focused on the Chicago market, in which two
local stations are potential buyers. WWIN has already made you an offer.
However, WCHI is the more attractive buyer because it has a stronger
audience base in the 25-54 age bracket. How much a potential buyer is
willing to pay for Moms.com depends on its expected advertising revenue
from the show. Expected revenue, in turn, will depend on the ratings that
the show receives. You estimate that the show will produce $7 million in
net revenue over the life of the five-year contract if ratings fall within the
2—-3 point range. (Rating points signify the percentage of all television
households that are watching a particular show.) Advertising revenue would
likely increase by $1 million with each point increase above a 3-point
rating.

To evaluate the show’s expected revenue to the buyer, you have
estimated the likelihood of various ratings that it might receive. Your
analysis appears in Table 2.1.

Table 2.1

Ratings
Likelihood
Ad Revenue Generated
2-3

10%

$7 million
3-4

30%

$8 million
4-5

30%

$9 million
5-6

50%

$10 million
6-7

20%

$11 million

You estimate that the show will likely receive a rating of 5-6, making it
quite profitable for WCHI (even after taking into account the costs they will
incur to market and run the show); thus, the station should be willing to pay
you handsomely for Moms.com. The licensing fee that you negotiate with
WCHI is the primary determinant of how much you make from the sale of



Moms.com. You are hoping to negotiate a licensing fee close to $7 million
for the five-year contract.

While licensing fee is a salient feature of the agreement, for the deal to be
finalized, you and the seller must also agree on another important issue:
runs per episode. The show’s expected revenues (as calculated above)
assume that the buyer has the right to run each of the one hundred episodes
six times over the term of the contract. (Six runs per episode is the current
industry standard for this particular market.) However, WCHI has already
alerted you that it wants the right to run each episode eight times. You want
to avoid “overexposing” the show and prefer that runs per episode be
limited to four. If the same episode of the show is aired too often, the
residual value of the show diminishes. When the contract term ends, and the
rights to Moms.com return to Hollyville, it will be a much less valuable
show if all of the episodes have already been shown many times.

The financial impact of this diminishing residual value is significant.
Table 2.2 shows how the number of runs will affect your expected revenue
from the show after the contract term ends. Your analysts project that for
each additional run per episode above six that you allow you will lose an
estimated $250,000. If you can limit the number of runs to less than six, you
can save up to $500,000.

Table 2.2

Runs per Episode
Effect on Your Revenue
4

Save $500,000

5

Save $250,000

6

No effect

7

Lose $250,000

8

Lose $500,000

While your goal in this negotiation is to get the best deal possible, you
also want to maintain a good working relationship with WCHI because it is



possible that you (Hollyville) would do more business with the station in
the near future. For example, Hollyville is very interested in selling a new
show, Juniors, for the upcoming season. (Another Chicago station has
already offered you $1 million for Juniors, however, an offer you are
inclined to accept.)

Your assigned task in the current negotiation, then, is to structure an
agreement for the sale of Moms.com that maximizes profit, preserves the
relationship, and is superior to pursuing your BATNA. Your BATNA is to
sell Moms.com to WWIN; the deal you have negotiated with that station is
worth $3.5 million (you have agreed to six runs per episode with WWIN).
If you are to finalize the deal with WCHI instead, you must agree on both
the licensing fee and the number of runs. Hollyville management has asked
you to report back after the negotiation with the agreed-upon terms on both
of these issues and on any other terms of the signed contract. You will be
negotiating with Kim Taylor, the general manager of WCHI.

Take some time to think about how you would approach this negotiation.
How would you prepare? Which issue would you discuss first? How would
you structure your offer? What information, if any, would you plan to
share? What information, if any, would you try to acquire? How would you
incorporate the lessons of Chapter 1 into your negotiation strategy? Once
you have thought through these questions and others that may occur to you,
read ahead as we narrate how your negotiation might have unfolded.

MAKING THE DEAL

You and Kim met and quickly got down to the business at hand. You suggested that while there
were many issues to discuss, licensing fee had the biggest financial impact and should be
discussed first. You had thought ahead about WCHI’s BATNA and RV, and felt comfortable
making an aggressive first offer. You asked for $9 million and justified this figure using
selective precedents involving prior shows you had sold. Kim made it clear that he did not like
your offer at all, but he stayed at the table. The two of you discussed the licensing fee for the
next hour. Kim argued that Moms.com would probably receive ratings of 3—4 and that
advertising revenues would likely be much lower than the licensing fee you had proposed. You
responded that your projections suggested the show would receive higher ratings (5-6).
Privately, you were unsure whether Kim was being honest about his projections; it was in his
interest to convince you that the show would earn low revenues in order to justify paying you
less. At one point, Kim alluded to the possibility of purchasing Juniors from you. Because he
seemed to be mentioning his interest in purchasing Juniors only as a way of softening your
demands for Moms.com, you suggested that the Juniors discussion be kept separate. The rest of
the negotiation focused on Moms.com. Eventually, you reached an agreement of $5.5 million for



the licensing fee and turned your attention to number of runs. Kim opened aggressively on this
issue, but you convinced him that you simply could not accept seven or eight runs; eventually
you settled on six runs. In retrospect, any other outcome would have required one of you to
make a larger compromise than the other, which could have soured the relationship. Having
reached agreement on both issues, you submitted a report to Hollyville management that
contained the following financial analysis:

Licensing fee received from WCHI:
$5,500,000

Revenue adjustment based on six runs:
No effect

Net revenue:

$5,500,000

Value of the BATNA (sell to WWIN):
-$3,500,000

Net value of the negotiated agreement:
$2,000,000

How would you feel at the end of this negotiation? What do you think
you did right? What, if anything, could you have done better? How could
you evaluate whether you got a good deal, a great deal, or a bad deal?

NEGOTIATION POSTMORTEM

The best way to evaluate how well you did is to systematically analyze how
well you could have done. We do so by focusing on each issue in the
negotiation from the perspective of both the buyer and the seller.

ISSUE 1: LICENSING FEE

You entered the negotiation hoping to negotiate a licensing fee close to
$7 million. What you did not know was that Kim’s reservation value was
$6.5 million. In other words, WCHI would have been unwilling to pay any
amount greater than this. Meanwhile, assuming six runs per episode, you
would have been unwilling to accept any amount less than $3.5 million (the
value of your BATNA). This means that there was $3 million of value up
for grabs on this issue ($6.5 million—3$3.5 million). Because you anchored
sufficiently aggressively (at $9 million), you were able to capture much of
the ZOPA by securing a $5.5 million licensing fee. When MBA students
and executives participate in this exercise, we observe an extremely wide
range of outcomes on this issue; some sellers successfully negotiate fees
close to the reservation value of the buyer, while others agree to accept very
low licensing fees. Much of the variance in outcomes is explained by the



aggressiveness of opening offers and counteroffers. Another reason for
different outcomes on this issue, of course, is that it is affected by how the
other issue is handled.

ISSUE 2: RUNS PER EPISODE

The buyer pushed aggressively for seven or eight runs, but you would
lose money if you allowed WCHI to air each Moms.com episode more than
six times. You negotiated six runs and are fairly certain that you could not
have pushed the buyer any lower on this issue. The agreement of six runs
entailed a perfect compromise; you met in the middle of each side’s
opening demand. Sounds good, right?

Well, it isn’t. To understand the critical mistake you made, consider Table
2.3, which reveals the financial impact of increasing the number of runs on
Hollyville (which you knew) and on WCHI (which you did not know).
Notice anything interesting? Clearly, this issue has a significant effect on
revenue for both parties—but it has a greater impact on WCHI than on
Hollyville. For each additional run granted, WCHI revenue increases by
$800,000, but Hollyville revenue decreases by only $250,000. In other
words, increasing runs helps WCHI more than it hurts Hollyville. What are
the implications of this?

Table 2.3

Runs per Episode

Effect on Hollyville’s Revenue
Effect on WCHI’s Revenue
4

Save $500,000

Lose $1,600,000

5

Save $250,000

Lose $800,000

6

No effect

No effect

7

Lose $250,000

Save $800,000

8

Lose $500,000

Save $1,600,000



CREATING VALUE THROUGH LOGROLLING

Rational negotiators should agree to grant eight runs per episode to WCHI.
By providing eight runs instead of six, the negotiators can create $1.1
million in total value ($1.6 million benefit to WCHI minus $500,000 cost to
Hollyville). WCHI will obviously agree to this, but why should Hollyville?
Because it is in Hollyville’s best interest as well. Hollyville should agree to
eight runs in exchange for other things that it values, such as a higher
licensing fee. Let’s see how this works by comparing your agreement with
an alternative agreement that you could have negotiated:

Your original agreement (Agreement O):

= Licensing fee of $5.5 million, six runs per episode
Alternative agreement (Agreement X):

= Licensing fee of $6.5 million, eight runs per episode

Agreement X forces you to give up two additional runs but provides you
with a higher licensing fee. What is the net impact of these changes? You
lose $500,000 by giving up two additional runs but gain $1 million from the
higher licensing fee. The result: you are better off by $500,000. How would
this alternative agreement affect WCHI? WCHI would lose $1 million by
giving you a higher licensing fee, but would gain $1.6 million from
additional runs. The result: WCHI is better off by $600,000. In other words,
Agreement X makes both parties better off!

Negotiations such as Moms.com differ fundamentally from negotiations
such as Hamilton Real Estate in Chapter 1. One-issue negotiations such as
Hamilton Real Estate, in which the two sides have directly opposing
interests, are zero-sum (when one party gains something, the other side
loses an equivalent amount). Negotiations with multiple issues, such as
Moms.com, can be non-zero-sum negotiations: it is often possible for one
party to achieve gains without hurting the other party. In short, negotiating
multiple issues allows for value creation. In the Moms.com negotiation,
negotiators maximize the “size of the pie” (i.e., the value of the deal) when
they agree to eight runs. Table 2.4 shows the effect on value creation of
revising your agreement.



Table 2.4

3Agreement
3Value to You
3Value to WCHI
3Total Value Created
3O0riginal (O)
3$2,000,000
3$1,000,000
3$3,000,000
3Revised (X)
3$2,500,000
3$1,600,000
3$4,100,000

As Table 2.4 suggests, the total value of the deal (when you reach
Agreement X) is $4.1 million. By contrast, in your original deal
(Agreement O), the total value is only $3.0 million. In other words,
agreeing to eight runs creates $1.1 million in value. Meanwhile, negotiators
who do not agree to sell eight runs end up with an outcome that burns
money; these dollars cannot be recovered.

Note that the amount to which you agree for the licensing fee does not
affect how much value is created; it only determines who captures a bigger
piece of the pie. Because both parties value the licensing fee equally, any
change in the fee helps one party to the same degree that it hurts the other
party. In other words, this negotiation is not just about value creation;
claiming value is still an important element. However, negotiation geniuses
do not let the wvalue-claiming component derail their value-creation
strategies.

As the Moms.com case suggests, effective negotiators look for
opportunities to create value by making trades across multiple issues—for
example, giving up runs in exchange for a higher licensing fee. The act of
trading across issues is called logrolling. Logrolling requires that you not
only know your own priorities, but that you learn about the priorities of the
other side. If the other side values something more than you do, you should
give it to them in exchange for reciprocity on issues that are a higher
priority for you. In his negotiations with the UN member nations,
Ambassador Holbrooke demonstrated this knowledge implicitly. Once he



discovered that the size of assessments was relatively less important to
other nations than the timing of assessments, he structured a deal that gave
the United States what it valued most (change in assessment amount) and
gave other contributing nations what they valued most (delay in
implementation).

Now imagine how negotiations might proceed if you intensely dislike
Kim Taylor, WCHI’s representative. You think he is selfish and arrogant
and cares only about his own negotiated outcome. In this case, how many
runs per episode should you prefer? If you answered four—or even six—
you might want to think again. In negotiation, you should consider giving
up something that you value—even to someone you do not care about—if
that person values it more than you do. This is not a matter of altruism or
kindness, but of value creation. If you create value, you have the
opportunity to capture a portion of this created value for yourself, as
happened when we moved from Agreement O to Agreement X.

This insight is critical: negotiators should seize every opportunity to
create value. If the other party values something more than you do, let them
have it—but don’t give it away, sell it. Of course, if you do care about the
other side, all the more reason to create value. But remember that creating
value is not just what a “nice” negotiator does when she cares about the
other side. It’s what a negotiation genius will do categorically.

CREATING VALUE BY ADDING ISSUES

The only issues you were required to negotiate in this deal were licensing
fee and runs. However, you had the potential to bring up other issues that
could create additional value for both parties. Specifically, you were
interested in selling Juniors at a price higher than $1 million (the amount of
your other offer for this show). Kim signaled to you during your negotiation
that WCHI might be willing to purchase the show, but you set aside that
discussion. What would have happened if you had engaged Kim in a
discussion about their interest in Juniors? You may have discovered that
WCHI was willing to pay up to $2 million for the show! In this case, failure
to negotiate the sale of Juniors resulted in a net loss of $1 million for the
two parties. Put another way, the ZOPA for Juniors consisted of all prices



between $1-2 million—yet both parties walked away from the negotiation
without agreeing to a sale.

How might the sale of Juniors have impacted final outcomes? Table 2.5
builds on Table 2.4 by including an agreement (Agreement Y) in which the
buyer and seller agree to sell Juniors for $1.5 million. This agreement
provides an additional $500,000 to each party. (Notice that if the parties had
agreed to a higher price for Juniors, you [the seller] would have captured
more value; if the price was lower, WCHI would have captured more of the
value. In either case, the total value created by including the sale of Juniors
would be $1 million.)

Table 2.5

Agreement
Value to You
Value to WCHI
Total Value Created
Original (O)
$2,000,000
$1,000,000
$3,000,000
Revised (X)
$2,500,000
$1,600,000
$4,100,000
Agreement Y
$3,000,000
$2,100,000
$5,100,000

The Juniors issue highlights an important difference between a good
negotiator and a negotiation genius. A good negotiator will do whatever it
takes to close the deal, while a negotiation genius will do whatever it takes
to maximize value in the deal. A good negotiator plays the game well; a
negotiation genius changes the nature of the game itself. In this case, that
means identifying and pursuing opportunities for value creation that are not
obvious.

Adding issues to a negotiation is an important tactic for value creation
because of a simple formula: more issues = more currency. The more issues
you have to play with, the easier it will be to find opportunities for
logrolling. Imagine that you have agreed to seven runs and a licensing fee
of $6.5 million. You know that moving to eight runs will create additional



value, but you are only willing to do so if the buyer gives you something in
return. Unfortunately, WCHI has reached its limit on the licensing fee issue;
it cannot pay more than $6.5 million. Does this mean that you must forgo
the opportunity to create value? Yes—if there are only two issues in the
negotiation. But if you add another issue—Juniors—you can engineer the
value-creating trade. “It’s costly for me to give up any more runs,” you
might tell Kim. “However, depending on the kind of deal we can structure
for Juniors, I may be able to give you the additional runs you want.” If Kim
agrees to purchase Juniors for any price between $1.25 million and $2.8
million, in return for adding the eighth run, both of you will be better off!
Notice that Kim may be willing to pay even more for Juniors than it is
worth (up to $800,000 more), because doing so allows WCHI to gain
$800,000 in revenue on the issue of runs. As this example reveals, the goal
of negotiation is not to get the best possible outcome on any one issue, but
to negotiate the best possible package deal based on a consideration of all
of the issues.

This discussion also highlights an important distinction between
logrolling and compromise. Many negotiators, including some seasoned
dealmakers, believe that negotiation is about compromise. This is not true.
Negotiation often entails compromise, but it is not about compromise. For
example, when our executive students negotiate Moms.com, they often
compromise across all issues. “We started at four runs versus eight runs,”
someone might argue, “and compromised at six runs, which is a win-win
outcome that makes both people happy.” Yet both parties could have been
happier if they had been sophisticated enough to realize that logrolling to
achieve eight runs is better for both parties than compromising to achieve
six runs. Our goal here is not simply to help you reach agreements that both
parties consider to be “win-win” our goal is to help you maximize value.
What does that require?

As it turns out, even a desire to make the other side happy is not enough
to help maximize value creation. People in close relationships (such as
spouses) often negotiate worse outcomes than do people who care less
about their counterpart2 Why? Because those in close relationships
compromise across the board in order to avoid being perceived as greedy or
overly self-interested. As a result, they often ignore opportunities for



logrolling and, instead, destroy value rather than create it! Excellent
partners—in personal and business relationships alike—master the ability to
communicate openly and share information about their real needs and
priorities. In doing so, they identify all of the potentially relevant issues and
cooperate to create maximum value. And, once you have created the
conditions for value maximization, you can focus on capturing as much of
that value for yourself as you deem appropriate given your relationship with
the other party and your desire to be fair.

Adding issues to the negotiation may be most critical when the deal is
centered on one divisive issue and no one is willing to compromise. For
example, in the United States in the early 1800s, when the northern and
southern states were embattled over the issue of slavery, they argued over
whether states newly admitted to the Union would be “free” states or
“slave” states. In 1819, the country was in balance (numerically, certainly
not morally), with eleven free and eleven slave states. But when Missouri
petitioned to join the Union, a major dispute arose between pro-slavery and
anti-slavery forces. Because giving numerical dominance to one side on the
issue of slavery would upset the balance of power in the U.S. Senate, no
deal seemed possible. Eventually, a deal was structured—the “Missouri
Compromise”—but only after Maine petitioned to join the Union in 1820.
The two issues were purposely linked: both sides agreed to allow Maine to
enter as a free state and for Missouri to enter without restrictions on the
issue of slavery.

In business negotiations, price is often the divisive issue. Smart
negotiators recognize the limitations of one-issue deals and work to broaden
the scope. Here are a few of the negotiable issues that you can introduce
into the discussion the next time the other side appears entirely focused on
price:

¢ delivery date
° financing

® quality



® contract length

® last-look provisions

° arbitration clauses

¢ exclusivity clauses

® level of service support
® warranties

¢ future business

The more issues there are available to play with, the more likely it is that
each party will obtain what it values most and become willing to
compromise on issues of relatively less importance.

YOUR GOAL SHOULD BE TO MAXIMIZE VALUE

Table 2.5 demonstrates how both parties can be made better off when an
additional issue is added to the negotiation. In technical terms, such a
revision of the agreement is referred to as a Pareto improvement: changes to
a deal that make at least one person better off without making anyone worse
off. As you can see, Pareto improvements create value in negotiation. One
of your goals in every negotiation should be to look constantly for Pareto
improvements until you have reached an agreement that is Pareto efficient:
that is, until there is no way to make one party better off without hurting the
other. According to Table 2.5, the only Pareto-efficient outcomes are those
that create a total value of $5.1 million.

The virtue of Pareto efficiency is that it ensures that no money is left on
the table (i.e., burned) at the end of the deal. But notice that Pareto
efficiency says nothing about how the created value is divided between
parties. It is possible to have an efficient agreement in Moms.com where all
of the created value goes to one party. An agreement in which you get $1
million and WCHI gets $4.1 million is still Pareto efficient because, at this
point, there is no way to make one of you better off without hurting the



other. In other words, the parties may jointly agree to eight runs and a sale
of Juniors, but the party that does a better job of haggling over the licensing
fee and the price for Juniors will capture the lion’s share of the value. For
this reason, Pareto efficiency is seldom your only goal; you will also strive
to capture as much of the value for yourself as possible. Or, if your priority
is to reach a “fair” deal and build a strong relationship, you may choose to
give up some of the created value to the other side.

How do you know whether you have reached a Pareto-efficient outcome?
Unfortunately, there is no definitive answer; bells will not sound and
flowers will not fall from the sky. But one good test is to consider how well
you understand the concerns of the other side. If you leave the negotiation
table without knowing very much about their interests and priorities, you
have probably left value on the table.

This brings us back to Moms.com. Guess what? You missed another
opportunity to create value in that negotiation.

CREATING VALUE THROUGH CONTINGENCY CONTRACTS

In your Moms.com negotiation, recall your disagreement with Kim
regarding how much revenue the show is likely to bring to WCHI. Kim
argued that the show was likely to receive low ratings (3—4). You suspected
he was lying; your research showed expected ratings of 5-6. What did you
do when that difference of opinion surfaced? You essentially ignored it,
decided to “agree to disagree” on the issue, and moved ahead with other
substantive discussions. Is that the best way to handle such disagreements?
Very often, it is not. Let’s consider a better, more systematic approach for
handling disagreements regarding expectations about the future success,
quality, or performance of a good or a service that you might be negotiating.

First, try to figure out who is right and who is wrong. For example, you
might share your research with each other and work together to analyze the
data. You might agree to conduct additional research together, or you might
bring in a disinterested third party whom you both trust to do the research.
Any of these approaches will help you resolve your differences and allow
you to negotiate based on shared assumptions and analyses. You hope, of
course, that the additional research will support your contention (in this



case, that the show’s ratings will be high). If both parties can agree that
expected ratings and expected revenue are high rather than low, you stand
to make more money in the sale.

Another solution to the disagreement is for both parties to compromise.
In other words, you might agree to assume that both sides are probably
somewhat incorrect and that an average (4-5) is a reasonable best estimate
of ratings. The benefit of this approach is that you do not have to waste
extra time or money gathering additional data or hiring a third party. A
problem with this approach is that if you truly believe that your numbers are
correct—and that the other side is either incompetent or dishonest—you
will not want to compromise. Why would you throw away your own
numbers simply because the other party (who has an incentive to lowball
the estimate) is telling you that you are wrong?

This brings us to a third solution, one that avoids the costs of gathering
more data, avoids the hassle of trying to convince the other side that you are
correct, and avoids capitulating to the desires of a party you do not trust:
negotiate a contingency contract. As discussed in Chapter 1, contingency
contracts allow negotiators to avoid arguing about the likelihood of some
future event (in this case, the show’s ratings) and instead wait to see what
actually transpires. In the Moms.com negotiation, the negotiators could
agree to the following deal:

Agreement Z:

Licensing fee:
$6.5M

Runs:
8

Price for Juniors:
$1.5M

Contingency clause:

* If the ratings next year are less than 4, WCHI receives a $1 million rebate.



* If the ratings next year are greater than 5, WCHI pays a $1 million surcharge to
Hollyville.

In other words, if the show does very well (as you suspect it will), WCHI
will owe Hollyville an additional sum of money. But if WCHI’s projections
are correct, Hollyville will refund some of the money paid in the licensing
fee. Would both parties agree to such a clause? If they truly believe their
own projections, they should!

Table 2.6

Ratings

Likelihood Based on Hollyville’s Projection
Likelihood Based on WCHI’s Projection
2-3

10%

20%

3-4

10%

50%

4-5

10%

10%

5-6

50%

10%

6-7

20%

10%

Let’s examine this issue in more detail. Table 2.6 displays rating
projections for each party. (Going into the negotiation, you only knew
Hollyville’s projections.) As the table reveals, the buyer and seller had a
genuine difference of opinion regarding the show’s likely success. Given
these different beliefs, how would each party have evaluated the
contingency clause described above? Hollyville believes it has a 70 percent
chance of being correct and “winning the bet” because ratings will be
greater than 5, a 20 percent chance of being wrong and “losing the bet”
because ratings will be less than 4, and a 10 percent chance that no money
will change hands because ratings will be 4. Meanwhile, WCHI also
believes that it has a 70 percent chance of winning the bet, a 20 percent
chance of losing the bet, and a 10 percent chance of being unaffected.



Based on these projections, the expected value of the contingency clause to
each party can be calculated as follows:

Rating > 5 Rating = 4 Rating < 4
Hollyville (.70 x $1M) + (.10 x $0) + (.20 x -$1M) = $500,000

WCHI (.20 x -$1M) + (.10 x $0) + (.70 x $1M) = $500,000

In other words, both parties expect to receive an additional $500,000 as a
result of this clause, and both should be willing to agree to it. Table 2.7
compares the value created by Agreement Z (which includes the
contingency clause) with the value created in the other agreements we have
considered.

Table 2.7

Agreement
Value to You
Value to WCHI
Total Value Created
Original (O)
$2,000,000
$1,000,000
$3,000,000
Revised (X)
$2,500,000
$1,600,000
$4,100,000
Agreement Y
$3,000,000
$2,100,000
$5,100,000
Agreement Z
$3,500,000
$2,600,000
$6,100,000

In Chapter 1, we showed you how contingency contracts can protect you
from dishonest negotiators. That same benefit exists here as well. If Kim
was being dishonest about WCHI’s projections and knew that the show
would receive higher ratings, he would never accept the contingency



contract. His unwillingness to “put his money where his mouth is” could
alert you to possible deception.

The Moms.com contingency contract reveals another benefit of such
contracts: they can create value by allowing negotiators to stop arguing
about their different beliefs and instead leverage their differences through
bets that both sides expect to win. In this case, both parties are better off (in
terms of expected revenue) when the contingency contract is signed
because both are confident in their projections. Technically, this
contingency clause does not actually “create” value in the way that
logrolling or adding issues creates value. This is because when the ratings
are revealed next year, the contract will simply force one party to transfer
$1 million to the other party. Although essentially a zero-sum transfer, the
contingency contract does create expected value. At the time of the deal,
both parties are made better off in terms of expected revenue from the deal
—a Pareto improvement.

Such clauses are of even greater value and consequence when the beliefs
of each party are extremely different and no deal is possible unless these
different expectations are managed. For example, if a client doubts her
lawyer’s ability to win in court, she may choose to hire the lawyer based on
a contingency contract: the lawyer will be paid a large sum if the client wins
and not at all if she loses. Similarly, book publishers typically pay the
author a sum of money up front, followed by a fixed percentage of sales
revenue. If the publisher is skeptical about the author’s ability to write a
best seller, it should be willing to pay the author a higher percentage of
sales revenue (or offer a bonus if the book becomes a best seller) in
exchange for less money up front. If the author is confident, he will agree.

As a final example of the ability of contingency contracts to salvage
deals, consider the 1997 negotiations between basketball star Dennis
Rodman and the Chicago Bulls. Rodman was known for his superior ability
to rebound and play defense; he was also known for his unpredictability, his
disdain for professional norms, and his propensity to miss games. In the
previous season alone, he had missed twenty-seven of eighty-two games.
As a result of his guaranteed contract, the Bulls paid Rodman close to $3
million for games he did not even play! Determined not to repeat the



mistake, the team negotiated an unprecedented contingency-laden contract
with Rodman. He would have the ability to earn as much as $10.5 million,
but he would be guaranteed only $4.5 million. The rest of the salary was
tied to various clauses, including $1 million for playing in all playoff
games, $500,000 for winning another rebounding title, and $185,000 for
each game he played above fifty-nine. What was the result? Rodman won
his seventh consecutive rebounding title and played in eighty of the
season’s eighty-two games (he missed two games due to injury), and the
Bulls won another championship.

While contingency contracts are powerful tools for creating value and
motivating performance, they are not always desirable. Here are some
caveats to keep in mind:

* Contingency contracts are dangerous if the other party is more knowledgeable than you. For
example, if WCHI has access to better ratings data than Hollyville, and WCHI is offering to
bet on the basis of ratings, Hollyville should be wary.

* Contingency contracts are useful only if uncertainty will be resolved in ways that can be
measured objectively. If you hire an employee and offer to promote her “if she performs
well,” make sure that both parties understand what “performs well” means. Will you base
performance on revenue generated? Hours worked? Projects completed? A good work ethic?
Not all of these standards are easy to measure objectively. A rule of thumb: if you’re going to
argue about who won the bet, it’s not worth betting in the first place. In the Moms.com
negotiation, parties could agree to base the contingency clause on ratings reported from a
specific source (e.g., Nielsen Media Research).

® Make sure you understand the effect of contingency contracts on the incentives of the other
party. Imagine that your contingency clause in Moms.com was not for $1 million but $20
million. If you were to calculate your expected value for the clause, you would discover that
your expected revenue is $10 million. Sounds great! But there’s a big problem. You have just
bet a lot on the possibility that the show will receive high ratings—but who now has the
incentive, and the ability, to make sure the show receives extremely poor ratings? WCHI.
They can choose not to advertise the show, to air it on an unpopular day, or to air it in the
middle of the night. While this would hurt their revenues (worth approximately $7 million), it
would help them receive $10 million from you based on the contingency clause. For this
reason, make sure your contingency contracts are incentive compatible. That is, the clause
you negotiate should provide incentives for the other party to behave in ways that are
compatible with the spirit of your agreement.

PREPARATION STRATEGIES FOR VALUE CREATION



Now that we have considered the logic of value creation and highlighted
some key methods for doing so, let’s step back and consider how
negotiators who are interested in creating value and achieving efficient
agreements should prepare for negotiation. In the previous chapter, we
discussed the necessity of assessing your BATNA, calculating your
reservation value, and evaluating the ZOPA prior to every negotiation. In
this section, we add to this list of preparation tasks.

STRATEGY 1: IDENTIFY YOUR MULTIPLE INTERESTS

Most negotiators take the domain of negotiation as given. For example,
they enter talks thinking, “Today we’re going to be haggling over salary,” or
“We’re meeting with the client to negotiate an extension of the contract
length,” or “This negotiation is about the sale of our company.” A more
effective strategy is to think about all of the things that you value that the
other party might have the ability to provide. For example, in addition to
negotiating your salary, perhaps you should also negotiate your start date,
vacation days, signing bonus, job description, promotion schedule, and
stock options.

The goal is not to overwhelm the other party with demands, but to give
them a lot of different ways to compensate you and make you happy. If they
cannot increase your salary but they can make you equally happy with some
combination of signing bonus, change in job description, and more
aggressive promotion opportunities, both of you stand to gain. They get to
hire their preferred candidate (you) without paying a high salary, and you
get a compensation package that makes you happy. Similarly, when
approaching the sale of your company, it is critical that you think about
everything that you value. For example, you might care about the
preservation of your company’s legacy, maintaining a seat on the board,
having a minority stake in the company, or safeguarding the continued
employment of your workers. It may be that you are unwilling to accept the
price offered when it is the only issue being negotiated, but the price
becomes acceptable if you can retain some shares, are given a seat on the
board, and have the ability to protect your workers. Unfortunately, some
such issues never see the light of day because the seller assumes that “they
will never agree to give me a seat on the board” or that “they’ve already
decided whether they will keep or lay off my employees.”



STRATEGY 2: CREATE A SCORING SYSTEM

Identifying issues is only the first step. Next, you need to think about
your relative priorities over the many issues. For example, how much are
you willing to give up on price to get more favorable financing terms or a
better delivery date? How do you trade off salary against stock options,
starting date, or promotion track? How much would you be willing to give
up in salary to work in a specific division of the firm?

A scoring system offers a way to organize your interests and priorities so
that you can answer these questions efficiently. To create a scoring system,
list each issue and weight it according to its importance using a computer
spreadsheet program. You will need to think of a common metric for
evaluating each issue. For example, you might start with a hundred points
and distribute these points across the issues (and across potential outcomes
for each issue) in proportion to their relative importance. Another easy
metric involves converting everything into dollar values (e.g., each
additional day of vacation equals $600 in salary). Having a common metric
across all issues will help you evaluate the package offers the other party
makes and also help you structure your counteroffers more carefully and
strategically.

STRATEGY 3: CALCULATE A PACKAGE RESERVATION VALUE

Instead of having a reservation value for each issue (“The lowest salary I
will accept is $X, the lowest signing bonus is $Y, and the lowest number of
stock options is Z”), you should use your scoring system to calculate an
overall reservation value. For example, if your BATNA is to accept an offer
from Company A, entering the specifics of the offer from Company A into
your scoring system will give you the total value (in points or dollar terms)
of that offer. This is your package reservation value (PRV). Now, in your
current negotiation, you know not to accept any offer that gives you a total
value less than your PRV.

The problem with having a separate reservation value for each issue is
that your options become limited. You may not want a salary below $X, but
are you sure you would not be willing to accept a lower salary if the other
side made significant concessions on many or all of the other issues you



value? Often, negotiators set arbitrary limits on individual issues (such as
salary, bonus, stock options, delivery dates, closing dates, up-front payment,
et cetera) because they think that anything beyond that limit would be
“unfair” or “unreasonable.” But doing so only limits the negotiator’s
flexibility. If the other party cannot stay within your limit on that one issue,
but can more than make up for it with other concessions and guarantees,
you both may stand to lose because of the limit you have set.

For example, a consultant or contractor may not be able to lower their
price enough to beat all other offers, but if that consultant or contractor can
provide much better service, give more comprehensive guarantees, and
throw in additional work for free, you might want to reconsider the
reservation value you placed on the issue of price. Unfortunately, far too
many firms, organizations, and governments will make purchases or hire
contractors and consultants entirely based on the service provider’s ability
to compete on only one issue (price). This practice can be highly inefficient.

STRATEGY 4: IDENTIFY THE OTHER PARTY’S MULTIPLE INTERESTS

In negotiation, there often will be issues that you do not care about—but
that the other side cares about very much! It is critical to identify these
issues. For example, you may be indifferent between whether you start your
new job in June or July. But if your potential employer strongly prefers that
you start as soon as possible, that’s a valuable piece of information. Now
you are in a position to give them something that they value (at no cost to
you) and get something of value in return. For example, you might start a
month earlier and receive a larger signing bonus for doing so. Similarly,
when Deepak was purchasing his home, he discovered that the seller was
very interested in closing the deal as soon as possible. With far fewer
constraints on his ability to close the deal early or late, Deepak was more
than willing to oblige. He agreed to close one month earlier than originally
offered, and the seller agreed to a lower price.

EXECUTION STRATEGIES FOR VALUE CREATION

Once talks begin, it is common for negotiators to focus primarily on value-
claiming strategies and to forgo opportunities for value creation. This is not
surprising. Most people view negotiation as a battle in which the object is to



outwit, out-think, and out-negotiate the other side. This mentality leads to
the dangerous belief that they lose = you win. As we saw in the Moms.com
negotiation, this is simply not the case. In fact, almost all negotiations entail
the possibility of at least some—and often a lot of—value creation. In Part
I1, we will look more closely at the psychological biases that can lead to a
they lose = you win mentality and discuss ways in which to overcome these
biases. For now, we focus on the correct approach for executing
negotiations so that you create value and reach efficient agreements, while
still capturing much of that value for yourself.

STRATEGY 1: NEGOTIATE MULTIPLE ISSUES SIMULTANEOUSLY

We often ask seasoned negotiators the following question: when you are
involved in a complex, multi-issue deal, which issues do you negotiate first,
the easiest or the toughest? Most negotiators respond that it’s best to start
with the easy issues. According to this logic, starting with easy issues
allows negotiators to build trust and gather momentum toward an
agreement; if you start with a difficult issue, you might derail the
negotiation from the start. Another benefit of starting with an easy issue is
that it allows you to make a low-cost concession early and set the stage for
the other side to reciprocate later on issues of more value to you. While this
strategy seems reasonable, some negotiators tell us that it is a better idea to
start with the tough issues first. They point out that some issues are “make
or break” if you can’t reach agreement on them, there’s no point in wasting
time on other, less important issues. Finally, a third group of negotiators
responds with the seemingly fail-safe answer “It depends.”

As it turns out, we disagree with all three responses. While negotiators
typically find it more natural (and easier) to negotiate one issue at a time, a
much better strategy is to negotiate multiple issues simultaneously. Why?
Because negotiating one issue at a time eliminates the possibility of
logrolling. For example, in the Moms.com negotiation, if you have already
reached agreement on the licensing fee and are now negotiating the number
of runs, it will be extremely difficult to agree to eight runs. The only way
Hollyville will allow eight runs is if WCHI concedes on a different issue—
but if you have already put aside the other issues, this is not possible.
Notice that, when considered separately, both issues in the Moms.com
negotiation are effectively zero-sum; the buyer and seller have diametrically



opposed interests on each issue. Only when they negotiate these issues
simultaneously can they create a non-zero-sum negotiation that allows for
value creation. In other words, although the buyer and seller will be in
conflict on each issue, they are not equally passionate about each issue. The
relative importance of each issue to each party only becomes apparent when
the issues are discussed simultaneously.

STRATEGY 2: MAKE PACKAGE OFFERS

Negotiating multiple issues simultaneously does not mean that you must
literally talk about every issue at the same time. It does mean that you
should avoid reaching final agreement on any one issue until you have had
the opportunity to discuss every issue. Especially when there are many
complex issues to discuss, a particularly productive approach is to begin
with a discussion of each side’s perspective and preferred outcome on each
issue. Once you have shared preliminary information, you can begin
comparing relative preferences across issues. Finally, when it is time to
exchange offers, make package offers. That is, instead of making an offer or
demand on one issue (such as price or salary), propose a package deal that
communicates to the other side your preferred outcome across all of the
issues. This helps the other party isolate aspects of the offer that are
particularly problematic and propose counteroffers that do not simply ask
for more on each issue. Instead, your counterpart can signal flexibility on
some issues while making demands on others.

Consider the following two approaches for negotiating the price of a
service agreement between your firm and a potential client. Which
approach is likely to create more value in the end?

A. “Thank you for providing me with a detailed list of the services that your firm requires and
for explaining that you would like to begin the service period in July. We can provide these
services at a cost of $650,000.”

B. “Thank you for providing me with a detailed list of the services that your firm requires and
for explaining that you would like to begin the service period in July. Thank you also for
signaling that you have some flexibility on when the service period begins and for your
interest in exploring the ‘premium’ service option that I described. This gives us a number of
different ways to price the services you value. Here are two options:



“Option 1: If the service period begins in July, and without the premium service, we can
provide these services at a cost of $650,000. If you would like to add the premium service,
that will come at a cost of $50,000, for a total price of $700,000.

“Option 2: If the service period begins earlier, in March, and without the premium
service, we can lower the price to $635,000. If you would like to add the premium service,
that will come at a cost of $45,000, for a total price of $680,000.”

Approach B helps your potential client understand what trade-offs are
possible, and makes it much more likely that the two of you will reach an
efficient agreement.

STRATEGY 3: LEVERAGE DIFFERENCES OF ALL TYPES TO CREATE VALUE

Because people are different, conflict is natural. We have different
perspectives, interests, needs, constraints, careers, educational backgrounds,
and experiences. But while differences often lead to conflict, they also
provide a means of resolving conflict. The reason logrolling creates value,
for instance, is that parties have different priorities. If their priorities were
identical, there would be no way for one person to concede on Issue A in
return for more of Issue B. Similarly, consider the essence of contingency
contracts: they create value because the two parties have different
expectations about the future. If their expectations were identical, they
would have no opportunity to introduce clauses that increase both parties’
expected value.

Negotiation geniuses understand this crucial insight: you can leverage
differences of all types to create value. For example, consider differences in
risk preferences. If you are risk averse and someone else is risk neutral, you
are in a position to pay that person to take on your risk. Sounds funny,
right? But that is exactly what an insurance company does. You pay your
health, automobile, or home insurance company a premium to cover your
losses in case something goes wrong. On average, you will lose money
when you buy insurance. But because you are risk averse, you are willing to
lose some money in exchange for paying the risk-neutral company to take
away your risk. This makes both of you better off and no one worse off—
which means value has been created!



As another example, consider differences in time preferences. If you are
not currently using something you own, but another party needs it right
away, you can give them what you have in return for a payment. If this
sounds familiar, it’s because this is what happens when you deposit some of
your money with a bank. You give your money to the bank because you do
not need to spend it immediately. In return, the bank gives your money to
its borrowers and pays you for the use of your money in the form of
interest. This exchange makes both of you better off.

When negotiating, rather than trying to ignore, reconcile, or overcome
your differences with the other party, you should try to seek out differences,
and then find ways to leverage them to create value. For example, the next
time someone strenuously objects to a particular aspect of your proposal, do
not be dismayed. Instead, try to discover how much the other side values
getting their way on this aspect of the deal. If they value it sufficiently, they
may be in a position to make the deal even sweeter for you by making other
concessions in return for your flexibility.

POST-NEGOTIATION STRATEGIES FOR VALUE CREATION

Negotiation geniuses do not stop after having created value during the
negotiation; they continue to seek out Pareto improvements even after the
deal is signed. A powerful tool for value creation is the use of post-
settlement settlements (PSS), settlements that are reached after the initial

agreement is signed.? Imagine the following:

After weeks of negotiation, you have just signed a complex deal with the CEO of Firm X. You
are satisfied with the deal and so is the other party. You want nothing more than to go home,
take a shower, and pop open some champagne. But you reconsider, deciding to try something a
little different. You ask the CEO of Firm X whether she would be willing to take another look at
the agreement and see if it can be improved. She is surprised by the suggestion and asks if
you’re having second thoughts about the deal.

Often, the last thing you want to do after a long negotiation is to open up
a can of worms and potentially derail the agreement. You do not want to
appear to be reneging on the deal you just signed, nor do you want to



suggest that you held back in your ability to make concessions earlier. You
are also unwilling to give away any more ground to the other party.

Why, then, might you propose a post-settlement settlement? Because, for
a variety of reasons, a PSS can lead to Pareto improvements. First, the
already-signed agreement confirms the parties’ ability to work together to
reach value-creating deals and creates an environment of optimism. Second,
once a signed agreement exists, parties feel less anxious and are often more
willing to share information. Third, if presented correctly, both sides will
understand that they will only accept a PSS if it improves both of their
outcomes. In other words, the recently signed agreement becomes the new
BATNA for both parties.

This is a crucial point: you don’t want the other side to perceive the PSS
as your attempt to renege or squeeze last-minute concessions out of them.
On the contrary, you should present the idea of a PSS as an opportunity for
both parties to benefit. Indeed, state this ground rule explicitly at the outset:
either we both benefit, or we stick with what we have agreed to already.

Consider the following story, recounted by one of our former executive
students, the CEO of a small firm in the pharmaceutical industry:

“I had agreed...to sell the rights to eight different drugs I have in development...I had
negotiated for five straight days on this deal and it closed...before the Harvard course. After
your classes I call up the pharmaceutical company that is buying the rights and said that I
needed more money up-front. The company was taken aback by my call.

However...I used this opportunity to explain exactly why I wanted different terms. Once they
heard my rationale—that I wanted the money to start more projects, that I wanted the money to
help me with cash flow, and that I wanted the money to be able to go to some angel investors to
raise even more money—they understood. All they wanted in return was a right of first refusal
on any future projects I develop with the additional cash flow in the next two years.

Now instead of using a line of credit to support all these development programs, I have three
or four more projects that I will start this summer versus end of ’04. And both sides have a
better value under these terms...”

As the story suggests, the pharmaceutical company was initially
surprised (and not particularly thrilled) by the executive’s request to reopen
negotiations. This was largely due to the perception that the executive was
simply coming back for more money without concern for the other side’s



interests. The situation improved once the executive shared more
information regarding his interests and communicated a willingness to give
the pharmaceutical company something in return. PSSs not only facilitate
logrolling, they can also help to identify and add issues that were not even
part of the initial negotiation; in the above example, the parties had never
discussed a right of first refusal in the formal negotiations that preceded the
PSS.

It is easy to see how a PSS might have improved the outcome in the
Moms.com negotiation. Had the parties continued to negotiate and share
information after the initial agreement was signed, they might have
discovered the value of shifting to eight runs, making a deal on Juniors,
and/or including a contingency clause that leveraged different ratings
expectations.

Despite these potential benefits, post-settlement settlements are a
severely underutilized tool. Many people have never heard of PSS, others
are wary of the risks associated with renegotiating, others doubt that a PSS
can really be of benefit, and still others do not know how to propose a PSS.
We have addressed the first three issues. Now let’s consider how you might
propose a PSS:

Step 1: Start by acknowledging the progress that was already made in reaching the initial
agreement.

Step 2: Suggest that there are aspects of the deal that you wish could be improved;
acknowledge that they probably feel similarly.

Step 3: Suggest that you may have already conceded everything that you can afford, but that
you are willing to try to think “outside the box” if that will help the other party.

Step 4: State that it is important for both of you to realize that you are not looking for a new
agreement, but for an improved agreement that both parties prefer to the current agreement.

As an example, you might say the following:



“Congratulations! I think that our hard work has really paid off in a great deal. We’re probably
both ready to call it a day. I’'m wondering, though, whether you might be open to an idea.
Though we’re both satisfied with the agreement, there are inevitably aspects of the deal that I
wish could have been better for me, and you probably feel the same way about other aspects.
What if we spent a few more minutes talking about potential improvements to the deal that
would make both of us better off? Maybe we’ve already exhausted those possibilities—but it
might be a good idea to see if there are any stones left unturned. Of course, if we can’t find ways
to make both parties happier, we’ll be even more confident that our signed agreement is the right
one for everyone. If you’re up for it, let’s give it a try...”

Keep in mind that it is not necessary for you to have this conversation
immediately upon signing the initial deal. You might want to sleep on it.
You might even wait a week or a month before revisiting the deal. The key,
however, is to realize that your negotiation should not end when the deal is
signed—it should end when you feel that you have exhausted all options for
value creation.

THE GENIUS OF VALUE CREATION

As the ideas, strategies, and tactics we’ve presented in this chapter suggest,
getting a good deal in negotiation is not simply about claiming as much
value as you can. Often, a much more important (and difficult) task is to
create value and increase the size of the pie. Unfortunately, too many
negotiators focus most of their energy on claiming value. In doing so, they
leave money on the table and walk away confident, satisfied—and also
poor. As you finish this chapter, consider the following question: would you
rather claim 70 percent of a $100 pie, or 70 percent of a $200 pie? That is
the type of choice you will face in most of your real-world negotiations.
Even if you get a slightly smaller portion of a large pie (say, 50—60 percent),
this trade-off may be very profitable for you.

It is important to realize that we are not preaching the gospel of altruism
and benevolence, but rather teaching the art and science of value creation.
Even the most self-interested negotiators must rely on others to satisfy their
own interests. Remember: to take what is there, you must work with the
other side to make what is there. And if you care about your reputation and
your relationship with the other party, all the more reason to exercise the
genius of value creation.



CHAPTER 3

Investigative Negotiation

One of us works closely with a Fortune 500 executive named Chris who

is widely regarded within his firm as a negotiation genius. Chris’s
reputation has been built on a host of stories like this one: Some years ago,
Chris’s firm was negotiating to buy a new health-care product ingredient
from a small European company. The parties had agreed to a price of $18
per pound for a million pounds of product per year, but a conflict developed
over exclusivity terms. The European supplier would not agree to sell the
ingredient exclusively to the U.S. firm, and the U.S. firm would not invest
in manufacturing a new product based on an ingredient to which
competitors would have access. This issue appeared to be a deal breaker.

The U.S. firm’s negotiators were frustrated and surprised by the small
European firm’s reticence on the issue of exclusivity. After all, there was no
way the supplier could hope to sell even close to one million pounds of the
product elsewhere. Eventually, though with understandable hesitation, the
U.S. firm’s negotiators decided to sweeten the deal with guaranteed
minimum orders and a willingness to pay more per pound. They were
shocked when the supplier still refused to provide exclusivity! As a last
resort, the U.S. team called Chris and asked him to fly to Europe to join
them.

When Chris arrived and took a seat at the bargaining table, the argument
over exclusivity continued. After listening briefly to the two sides, he
interjected one simple word that changed the outcome of the negotiation.
With it, he was able to structure a deal that both firms found agreeable. The
word was “why.”

Chris simply asked the supplier why he would not provide exclusivity to
a major corporation that was offering to buy as much of the ingredient as he



could produce. The supplier’s answer was unexpected: exclusivity would
require him to violate an agreement with his cousin, who currently
purchased 250 pounds of the ingredient each year to make a locally sold
product. With this information in hand, Chris proposed a solution that
helped the two firms quickly wrap up an agreement: the supplier would
provide exclusivity with the exception of a few hundred pounds annually
for the supplier’s cousin. Chris was on the next plane home.

Chris’s colleagues still tell the story of how Chris (the genius) saved the
deal through his amazing detective work and creativity. What does Chris
say? “All I did was ask them why they didn’t want to provide exclusivity.”
Why didn’t the other U.S. negotiators ask this simple question? Because,
based on their prior business experience, they assumed they already knew
the answer: either the supplier was holding out for more money, or he was
worried that exclusivity would eliminate the possibility of more profitable
future business deals. Anchored to these assumptions, the U.S. negotiators
tried to “sweeten” the deal at a potentially high cost to their own firm. Of
course, the deal was never going to be sweet enough because their
assumptions were wrong. Chris succeeded where his team had failed
because he was willing to challenge assumptions and gather as much
information as possible about the other side’s perspective. In short, Chris
employed the first principle of a method we call investigative negotiation.

THE SEVEN PRINCIPLES OF INVESTIGATIVE NEGOTIATION

Investigative negotiation is both a mind-set and a methodology.
Investigative negotiators approach negotiations the same way a detective
might approach a crime scene: the goal is to learn as much as possible about
the situation and the people involved. Here are the key principles for
negotiators:

PRINCIPLE 1: DON'T JUST ASK WHAT—ASK WHY

Many experienced negotiators believe that the purpose of listening to the
other side is to find out what they want. This sounds reasonable. After all,
unless you know what the other side wants, how can you structure a deal
that they will be willing to accept? Similarly, negotiators tend to spend most
of their own speaking time telling others what they themselves want or



need. Unfortunately, this approach—finding out what each side wants—
often derails negotiations. The reason: too much focus on what people want
distracts your attention from discovering why they want it.

In his negotiation with the supplier, Chris understood that for progress to
be made both sides had to stop talking about what they wanted (exclusivity
versus no exclusivity) and begin talking about why they wanted it. While
there was no room for compromise on what they wanted, a clear solution
emerged when the focus shifted to why. Once the supplier explained that he
was resisting exclusivity because it would force him to renege on his
promise to his cousin, Chris had the information he needed to structure a
value-creating deal.

Ambassador Holbrooke employed the same approach in his negotiations
with UN member states (see Chapter 2). Rather than accepting their stated
demands (“We don’t want an increase in our assessments”), Holbrooke
probed further by asking why they did not want an increase. When some
states explained that they were constrained by their annual budgeting
process, but were otherwise willing to increase their contributions, the
outlines of a deal became visible.

The same tactic—asking why—can do wonders even in mundane
negotiations. For example, Shikha, Deepak’s wife, recently found herself in
a predicament. In downtown Boston on an extremely cold winter day, she
needed to hail a cab. But it was rush hour, and as literally dozens of
occupied cabs drove by, she began to consider the possibility that she might
get frostbite. Finally, she spotted an empty cab waiting at a red light. But
there was a problem: the cab’s “for hire” light was off. She asked for a ride
anyway. As expected, the cabdriver refused her request with a dismissive
wave of the hand. Undeterred, she asked the driver why he would not take
her. The driver explained that he was not in service because he needed to
get home. “Well, maybe we’re going in the same direction. Would you drop
me off if we’re going to the same area?” she asked. As it turned out, their
destinations were mere blocks from each other. She jumped into the warm
cab and made it home quickly, and the driver made a few extra dollars
without having to change his plans.

PRINCIPLE 2: SEEK TO RECONCILE INTERESTS, NOT DEMANDS



One of the biggest mistakes a negotiator can make is to focus exclusively
on trying to reconcile the demands of each party. Investigative negotiators
move beyond demands and instead focus on each side’s underlying
interests. In Chris’s case, the buyer and the supplier were making
irreconcilable demands: one wanted exclusivity; the other did not. Only
when Chris shifted attention away from stated demands (exclusivity versus
no exclusivity) toward each side’s underlying interest (protection from
competitors versus a promise made to a cousin) was a deal possible. The
demands of the two parties were incompatible, but their interests were
entirely reconcilable. Moreover, neither party had to make a substantive
concession or compromise to make the deal happen.

The key insight: negotiation geniuses are not discouraged when the
demands of each party seem incompatible. Instead, they probe deeper to
find out each side’s real underlying interests. This strategy allows them to
think more broadly and creatively about agreements that might satisfy the
interests of both sides.

This is exactly how some political activists responded to an impending
crisis in the 2000 U.S. presidential elections. Democratic candidate Al Gore
was in close competition with Republican candidate George W. Bush.
Unfortunately for Gore, what would normally have been a two-party battle
for votes (with Gore on the political left and Bush on the political right)
became a three-party contest when Green Party candidate Ralph Nader
entered the race and generated interest from voters on the political far left.
Having two contenders on the left clearly benefited the Republicans; every
vote for Nader would be a loss for Gore, and Bush faced no serious
competition on the far right. Not surprisingly, relations between Gore and
Nader supporters quickly soured. Gore supporters berated the Nader
campaign for organizing what they viewed as a suicide mission. Nader was
polling at less than 4 percent in most of the country and had no chance of
winning the election, but his ability to siphon votes from Gore could help
elect Bush, the Nader and Gore campaigns’ common enemy.

In the midst of this heated campaign, a small group of supporters from
the Nader and Gore campaigns had a brilliant idea. They devised a plan that



might simultaneously benefit both Nader and Gore at the expense of Bush.
They did so by examining each candidate’s underlying interests.

Clearly, both Gore and Nader wanted as many votes as possible, but they
wanted votes for different reasons. Gore was hoping to win the election in
2000. To do so, he did not need to win large majorities of the popular vote
in each state; he simply needed majority support in enough states so that his
electoral votes exceeded Bush’s electoral votes. (In most states, the
candidate with the highest number of popular votes receives that state’s
entire share of electoral votes.)

Meanwhile, Nader had no hope of winning the presidency in 2000.
However, he knew that if he could obtain 5 percent of the popular vote
nationwide (not statewide), his party would qualify for federal matching
funds in the next presidential campaign. Knowing that his only chance
(albeit slim) of being elected president in the future hinged on receiving
matching funds, Nader was campaigning hard in 2000.

On the surface, the conflict between Gore and Nader was irreconcilable
—they were competing for votes from the same group of supporters. A
closer look, however, revealed that they were actually trying to satisfy very
different—and perhaps compatible—interests: Gore wanted electoral votes,
whereas Nader wanted popular votes. If Gore supporters who lived in states
where Gore was certain to get a large majority of popular votes could
“trade” some of their votes with Nader supporters in “battleground states”
(i.e., those states where the race between Bush and Gore was extremely
tight), both Gore and Nader could benefit. For example, if a Gore supporter
in California (where Gore was expected to win) voted for Nader, and if a
Nader supporter in Florida (where the Bush-Gore competition was fierce)
voted for Gore, then Nader would still receive the popular vote he needed,
and Gore would increase his chances of obtaining the additional electoral
votes he needed. To facilitate such trades, a number of websites emerged to
pair Gore and Nader supporters from different states. Each voter in the pair
would commit to vote for the other’s candidate. The entire transaction
would be governed by the honor system.

The genius of this strategy is perhaps most evident in the response it
garnered from Bush supporters, some of whom began to argue that vote-



trading is illegal in the United States. The ensuing threat of prosecution
from election officials forced some operators to shut down the vote-trading
websites. Both Nader and Gore subsequently failed to accomplish their
goals. Although Gore won the most popular votes nationwide, he did not
receive enough electoral votes to win the presidency, and Nader fell short of
the 5 percent popular vote he needed to receive matching funds in 2004.

Consider a more commonplace example of the same principle: A job
candidate demands a high salary from his potential employer, only to find
that the employer is constrained by budget restrictions. If the two parties
focus only on the demands involved, few options remain; the candidate can
accept the job as is, or he can look for a different job. But what happens
when the employer focuses on why the candidate is demanding a higher
salary? Presumably, it is because he wants a more comfortable lifestyle,
greater purchasing power, more freedom and flexibility, higher status, and
better health. Once they begin to focus on these underlying interests, the
employer and the candidate may discover that they have more options.
Instead of an increase in salary, the employer might offer more vacation
days, a better job title, a choice of work locations, improved health benefits,
and/or a signing bonus.

PRINCIPLE 3: CREATE COMMON GROUND WITH UNCOMMON ALLIES

It is tempting to believe that Gore and Nader supporters were able to
negotiate an agreement in 2000 because they shared an overarching goal:
defeating Bush. What happened four years later, however, suggests
otherwise. In the 2004 presidential campaign, Democratic candidate John
Kerry challenged Republican President George Bush. Again Nader entered
the fray. Knowing that Nader’s candidacy had likely cost them the 2000
election, Democrats were in an uproar. Many who had supported Nader in
2000 begged him not to run. Nader refused to abandon his campaign,
despite polls showing he had the support of less than 2 percent of voters.

In the summer of 2004, it was revealed that Nader had begun to receive
—and to accept—a number of large donations. But these donations did not
come from his supporters on the far left—they came from Republicans!
Clearly, Republicans were supporting Nader’s candidacy to take votes away
from their more dangerous competitor, Kerry. As in 2000, the bargain was



consummated in the midst of a seemingly zero-sum game between
competitors. This time, it was an implicit pact between Nader supporters
(who benefited by receiving additional money with which to attract votes)
and Bush supporters (who benefited by diminishing the votes available to
their primary opponent, Kerry). Despite the clear-as-day nature of this
transaction, Nader’s running mate, Peter Camejo, defended the acceptance
of Republican donations by saying, “We have no way to know what the

intent of the money is.”1

As these two stories from the 2000 and 2004 elections suggest, value-
creating opportunities can emerge even between competitors who abhor
each other. This fact speaks to the power of understanding and leveraging
underlying interests. Professors Adam Brandenburger and Barry Nalebuff
coined the term co-opetition to describe the mixed motives we often do
(and should) have when engaging with those whom we view as our
competitors.?2 According to the principle of co-opetition, it is possible to
simultaneously cooperate and compete with others. You saw this principle
at work in Chapter 2, where we developed a framework for simultaneously
creating and claiming value in negotiation. Here the power of co-opetition
becomes even clearer: those who view their relationship with the other side
as one-dimensional (“He is my enemy”) forgo opportunities for value
creation, whereas those who appreciate complex relationships and explore
mutual interests are able to create common ground.

It is worth considering what might have occurred if, between 2000 and
2004, Democrats had made an effort to build common ground with Nader
and his supporters. For example, Democrats might have promised to work
with the Nader candidacy on shared issues and in states that were not hotly
contested. In return, Nader supporters could have committed not to
campaign as hard in battleground states. If this had happened, it is
imaginable that Nader and his supporters would have aimed their fiery
rhetoric more at Bush than at Kerry. Instead, a Bush-Nader coalition
emerged in 2004.

PRINCIPLE 4: INTERPRET DEMANDS AS OPPORTUNITIES

An executive student, the CEO of a successful construction company,
related the following story in one of our classes. The CEO was negotiating



a deal in which a buyer would contract with his company to build midsize
office buildings. After months of negotiations finally concluded—but just
before the contract was signed—the buyer approached the executive with
an entirely new and potentially costly demand: a clause in the contract that
would require the builder to pay large penalties if the project’s completion
was delayed by more than one month. The builder was initially outraged by
this sudden demand; it seemed as though the buyer was trying to squeeze
some last-minute concessions from him.

The builder weighed his options: he could accept the buyer’s demand and
seal the deal; he could reject the buyer’s demand and hope this would not
destroy the deal; or he could try to negotiate to reduce the proposed
penalties. Then he thought more deeply about the situation. What did the
buyer’s demand reveal? At the very least, it revealed that the buyer was
concerned about delays and that he valued timely (and perhaps early)
project completion. With this in mind, the executive approached the buyer
with the following proposal: he would pay even higher penalties than the
buyer had demanded if the project was delayed, but the buyer would give
the construction company a bonus if the project was completed earlier than
scheduled. After working out the details, both parties agreed to this clause,
and both were happier with the deal. The builder was confident that he
would finish on time and receive the bonus, and the buyer was able to
minimize his downside risk.

The genius of the CEQ’s approach lay in his ability to focus on the other
party’s needs and interests rather than on his own predicament. Typically,
when facing demands from the other party, negotiators adopt a defensive
posture: “How can I avoid accepting this demand?” Investigative
negotiators confront demands the same way they confront any other
statement from the other party: “What can I learn from this demand? What
does it tell me about the other party’s needs and interests? How can I use
this information to create and capture value?”

PRINCIPLE 5: DON’'T DISMISS ANYTHING AS “THEIR PROBLEM”

While our own constraints are highly visible to us, it’s easy to overlook
those of the other party. In fact, negotiators often adopt the attitude “It’s
their problem, not mine.” Unfortunately, in negotiation, their problem



quickly becomes your problem. For example, if one party faces a deadline,
the amount of time available to negotiate diminishes for both parties.
Similarly, if one party is unable to fulfill her responsibilities, she may be
legally liable, but both parties may stand to lose profit.

A former student’s experience inspired this example: The CEO of
“HomeStuff,” a well-established and profitable producer of household
appliances, was negotiating the purchase and delivery of mechanical parts
from “Kogs,” a new supplier. The parties discussed two key issues: price
and delivery date. HomeStuff wanted to pay a low price and also wanted
immediate delivery. Not surprisingly, Kogs wanted a high price and more
time to deliver the goods.

Based on prevailing market rates, the parties agreed to a price of $17
million and a three-month delivery date. The supplier, however, voiced
some anxiety about the delivery time frame: “This will be costly,” he said,
“but I’ll manage.”

The CEO of HomeStuff, aware that delaying delivery beyond three
months would cost HomeStuff close to $1 million, offered to accept delayed
delivery if Kogs would agree to cut the price by $1 million.

“I appreciate the offer,” the supplier responded, “but I can’t accept such a
large price cut.”

Normally, negotiations would end at this point. The CEO had tried to
make both sides better off through logrolling and found this was not
possible. Nonetheless, the CEO decided to pursue the matter further. “I’m
surprised that a three-month deadline for delivery is creating such a
problem for you,” she said to the supplier. “I would have thought that you
could easily manufacture the parts in a short amount of time. Would you
mind telling me more about your production process so that I can better
understand your constraints?”

“Actually, manufacturing is not the problem at all,” the supplier said.
“It’s the shipping costs that are killing us. The freight rates that we have to
pay at such short notice are extremely high.”



When the CEO heard this, her eyes lit up. Had the problem been what
she had assumed (no cheap way to manufacture in time), there was little to
be done. But this problem (no cheap way to transport in time) was one that
HomeStuff could solve for Kogs. HomeStuff had been involved in high-
volume shipping for years and often had to ship products at short notice. As
a result, the firm had negotiated very favorable terms for this kind of a
delivery. Indeed, the CEO could have the parts shipped from the supplier in
less than three months at a cost of only $500,000. In comparison, the
supplier would have paid more than two times that much ($1.2 million).

The CEO made the following offer, which was immediately accepted:

® HomeStuff would have the parts delivered via its own shippers in 2.5 months.
* The supplier would pay the cost of shipping ($500,000).

® The supplier would lower the price from $17 million to $16.5 million, allowing both parties to
share in the cost savings.

Another great result of this arrangement? The supplier now had a
relationship with the low-cost shipper and could take advantage of the
shipper’s efficiency in the future.

As the HomeStuff story illustrates, when the other party’s constraint
destroys value, it is naive to view these constraints as “their problem.” In
this case, the supplier was constrained by the high costs of shipping, and
this was destroying $700,000 in value for both parties. The HomeStuff
CEQ’s genius lay in her desire to understand—and solve—the other side’s
problems; the CEO leveraged HomeStuff’s cost advantage to fix the
transportation dilemma. Similarly, in the UN negotiations, Ambassador
Holbrooke was able to leverage his relationship with Ted Turner (who
agreed to donate over $30 million to offset the one-year shortfall in UN
dues) to solve the budget constraints faced by other member states. In both
cases, a problem was solved not out of benevolence or altruism, but because



the negotiators understood that an unconstrained “opponent” would have
more to offer than would someone whose hands were tied.

PRINCIPLE 6: DON'T LET NEGOTIATIONS END WITH A REJECTION OF YOUR
OFFER

How many times have you tried to make a sale, or tried to close a deal,
only to have your final offer rejected? What do you do when this happens?
If you are like most people, once the other side has said no to the best offer
you could conceive, you feel there is little left for you to do. Often, you are
correct. Sometimes, however, you are very wrong.

A few years ago, Linda, the CEO of a company that manufactures
specialty gift items for many Fortune 500 clients, found herself at the
receiving end of a rejection. A very big potential client, whom she had
courted for months, had decided that they would purchase from her
competitor. The final heartbreak came after both manufacturers had
submitted their final offers and the client had picked Linda’s competitor.
Linda was surprised, but accepted the loss as a part of life. So she had no
illusions of winning the deal when she decided to make one last call to the
client. When the VP of purchasing came on the phone, Linda asked whether
he would be willing to tell her why her final offer had not been sufficient to
win the deal. “This information could help me improve my product and
service offerings in the future,” she explained.

Linda was quite surprised when the VP explained why the competitor
had beaten her offer. As it turned out, Linda had been under the false
assumption that the client cared mostly about price. In her final offer, Linda
had done everything possible to reduce the cost to the client; in doing so,
she had eliminated features of the product that the client valued
significantly. Her competitor, on the other hand, was charging a much
higher price, but included the key product features. After listening intently
to the VP’s explanation, Linda thanked him for his candor. She then
explained that she had misunderstood the client’s position. “Knowing what
I know now,” she said, “I’m confident that I can beat their offer.” She then
asked the VP whether he was still in a position to entertain a revised offer
from her firm. The VP said that he was. One week later, Linda had won the
client over—and signed the deal.



The key lesson of this story, one that Linda has applied ever since, is that
negotiations should never end with a “no.” Instead, they should either end
with a “yes” or with an explanation as to “why not.” You may discover that
the other side has needs that you simply cannot meet, or that your
competitor creates value in ways that you cannot. If so, you can confidently
walk away from the negotiation knowing that no deal was possible. But you
might instead discover that there were options you overlooked, needs you
did not consider, or issues you did not explore carefully. The very least that
an investigative negotiator will do after being rejected is to ask: “What
would it have taken for us to reach an agreement?” Even if the answer
confirms that you cannot win the deal, you may learn important information
that will help you in your future negotiations with this or other potential
customers.

In short, there is nothing wrong with “no deal” or with a rejection of your
offer—as long as the reason for the “no deal” is that there is no ZOPA (i.e.,
no mutually agreeable outcome). If you are not the partner who helps the
other side create the most value, then you do not deserve the deal. But if
you can create the most value, and there is no deal because you were out-
negotiated, then that is a tragic, value-destroying outcome. Investigative
negotiators do not fear rejection, but they also don’t let things end there;
they investigate further to find out if there really is no scope for a deal.
Investigative negotiators understand that “why not” is often as important a
question as “why.” And above all, investigative negotiators never stop
learning—not even when the deal is lost and they have been asked to leave
the room.

PRINCIPLE 7: UNDERSTAND THE DIFFERENCE BETWEEN “SELLING” AND
“NEGOTIATING”

Imagine you’re watching a salesperson at work. What do you see? What
approach is the salesperson taking? What strategies is he employing? What
does the salesperson focus on?

When asked to imagine a salesperson in action, most people envision
someone making a “pitch”—arguing the merits of his case and trying to
convince a potential target that they should buy what he has to offer.



Now imagine you’re watching a negotiator at work. What do you see?
What approach is the negotiator taking? What strategies is he employing?
What does the negotiator focus on?

If you again envision someone making a pitch, you are failing to discern
the crucial distinction between “selling” and “negotiating.” Selling involves
telling people about the virtues of the product or service you have to offer,
focusing on the strengths of your case, and trying to induce agreement or
compliance. Effective negotiating requires this kind of active selling, but it
also entails focusing on the other side’s interests, needs, priorities,
constraints, and perspective. Negotiation geniuses—and all great
salespeople—understand this difference. They also understand that their
ability to structure a deal that maximizes value often hinges not on their
ability to persuade, but on their ability to listen.

It is worth noting that most of the negotiated agreements we have
considered in this chapter have not only satisfied each party’s interests, but
have also done so without requiring either party to make a substantive
concession. In the 2000 presidential elections, the agreement between Gore
and Nader supporters was designed for Gore to gain electoral votes and
Nader to gain popular votes without either party having to give away
anything of value. Similarly, in Chris’s negotiation with the European
supplier, Chris obtained protection against competitors, the supplier
retained his right to sell to his cousin, and neither party had to make a
substantive concession. In the cab ride negotiation, the driver made money,
Shikha got a ride home, and no one made a concession. These negotiated
agreements suggest that if you negotiate with an investigative approach,
you may not have to “give a little to get a little,” as the saying goes. Rather,
you may be able to get everything you want by giving up nothing—except,
perhaps, your mistaken assumption that one of you has to lose for the other
to win.

FIVE STRATEGIES FOR ELICITING INFORMATION FROM
RETICENT NEGOTIATORS

By now, you may have noticed that all of the principles we have outlined in
this chapter, as well as all of the strategies for value creation presented in
Chapter 2, assume that it is possible to discover the interests, priorities, and



constraints of the other negotiator. For logrolling to occur, parties must
understand who values an issue more. Similarly, to reconcile each party’s
interests, both parties must be willing to share private information.
Unfortunately, negotiators often do not share such information. Typically,
they keep their cards close to the vest for fear that if the other side knows
what they value highly—or why they want or need something—they will be
exploited.

How, then, can you elicit the information necessary to create value,
resolve conflicts, and reach efficient agreements? Here are five strategies
for dealing with reticent negotiators. The strategies build on each other; if
the first one doesn’t work, continue down the list. Of course, the better your
relationship with the other side, the more likely it is that one of the earlier
strategies will do the trick.

STRATEGY 1: BUILD TRUST AND SHARE INFORMATION

Negotiators are more willing to openly share information regarding their
interests, constraints, and priorities when they trust one another. This fact is
not surprising. What does surprise us is how rarely negotiators invest in
trust building prior to, during, and after their negotiations. Negotiation
geniuses do not simply leverage trust when it is present; they build trust
when it is absent.

How can you build trust? First, understand that negotiation causes
anxiety for everyone—even for that tough, poker-faced negotiator whom
you hate to have across the table from you. This anxiety is rooted in the fear
that the other party will exploit you if given the opportunity. If you can
alleviate this fear, both sides will feel less anxious and will be able to share
information more easily. Here are three powerful ways to alleviate fear and
build trust:

Understand and speak their language. This advice is not only
relevant in cross-cultural negotiations; executives from different firms and
industries also speak different languages. In one case that we know of, a
consulting firm lost its bid for a multimillion-dollar project because the



firm’s representative did not understand just one specific word of technical
jargon that the client was using. That one brief moment of linguistic
ignorance cost the firm millions in revenue. How could this have been
avoided? The consulting firm could have taken the time to more thoroughly
study the client’s industry or could have picked as its representative
someone with experience in the client’s industry. When you speak the other
side’s language, you not only build a sense of kinship; you also signal that
you care about their needs and are interested in building a long-term
relationship.

Increase the ties that bind. If yours is a purely business or political
relationship, the other side has every reason to believe that you will exploit
them when it is in your economic or political interest to do so. Learning
about the other side’s family and their life, spending time with them in
informal settings, sharing common friends, and living or working in the
same community will facilitate trust. Even increasing your economic or
political ties with the other side can facilitate trust. Imagine a firm that sells
one service to a client under a one-year contract. Now imagine a firm that
sells multiple services to the same client, with long-term contracts that
expire at different times. Both of these firms will want to renew a contract
when it expires. But which of these firms has a greater opportunity to
cultivate the trust that is necessary for securing future business with the
client?

Build trust when you’re not negotiating. Your greatest opportunity to
build trust comes when your cooperative, benevolent, or ethical behavior
cannot be interpreted as self-serving. Anyone can be nice when they are
trying to get the deal; smart negotiators maintain and strengthen
relationships with others even when there is no obvious economic or
political reason to do so. By keeping in touch with exclients, delivering a
better product than promised, passing along unanticipated cost savings, and
behaving ethically across the board, you can increase the likelihood that
your next negotiation will be with someone who trusts you. This highlights
another important point: the best way to build trust is to actually be



trustworthy. Negotiators who strategize, economize, or cut corners when it
comes to ethical behavior are typically not in a position to build the trust
necessary for information exchange and value creation.

STRATEGY 2: ASK QUESTIONS—ESPECIALLY IF YOU ARE SURPRISED OR
SKEPTICAL

Negotiators often do not bother to ask questions because they assume the
other party will not answer them. This is a colossal mistake. While there is
no guarantee that someone will answer your questions, one thing is certain:
your questions are more likely to be answered if you ask them than if you
don’t. But asking the important questions is not enough; the real trick is in
knowing how to ask them.

For example, if you want to know the other side’s reservation value, it is
usually futile to ask them for their bottom-line figures; they are unlikely to
answer. But you can ask other questions that they will answer—and that
will give you essentially the same information. Consider these less-
threatening queries:

* “What do you plan to do with the products you’re purchasing from us?”

°® “Tell me about your customers.”

* “What do you plan to do if we can’t provide you with the services you need?”
°® “How does this deal fit into your overall business strategy?”

¢ “Tell me more about your organization.”

Unfortunately, many negotiators do not ask such indirect questions
because they are too busy arguing the merits of their case.

As we’ve said previously, asking questions is especially important
anytime you are surprised or skeptical. The negotiators in Chris’s firm
should not have needed him to fly to Europe and ask why the supplier was



reluctant to allow exclusivity. The supplier’s refusal—even after significant
price concessions and minimum-purchase guarantees were offered—should
have been a call to action—that is, a call to questioning. Similarly, in the
Moms.com negotiation in Chapter 2, when Kim stated that the show’s
projected ratings were low, you should have taken this opportunity to ask a
series of important questions: “What do those projections assume? How
confident are you of those projections? What would happen if the
projections were incorrect?” This line of questioning could lead to the
structuring of a contingency contract.

STRATEGY 3: GIVE AWAY SOME INFORMATION

You have tried to build trust and share information. You have exhausted
your list of questions. Yet the other party is still unwilling to give you the
information you need. Now what?

Leverage the norm of reciprocity and be the first to give away some
information. For example, you might say: “I know we have a lot to talk
about. If you’d like, I can start by discussing some of the issues that are
most important to me. Then you can do the same.” This tactic helps reduce
the other party’s anxiety; if both parties are sharing information, both are
mutually vulnerable. The key, then, is to share information incrementally,
back and forth. In this way you can minimize your own risks: if the other
party is still reluctant to discuss matters, you can decide to hold back as
needed.

When using this strategy, it is critical for you to know what kinds of
information to share and withhold. First, you should rarely give away your
reservation value—and certainly not early in the negotiation. If you tell the
other party that the lowest you can accept is $15,000, guess what they will
offer you? On the other hand, it is generally safe to share information
regarding your priorities across different issues. This advice often surprises
people because they reason as follows: “If I tell them what I don’t value, I
won’t be able to demand large concessions in return for giving it to them.”
The key is to share information about your relative priorities without
minimizing the absolute importance of any one issue. Compare these two
approaches:



What not to say: “Of the five issues we are here to discuss, I only care about Issues 2 and 4. I
don’t really care what we decide about the other items.”

How to say it: “The five issues we are here to discuss are all critical because each has a significant
impact on my bottom line. It may be difficult for me to offer concessions on any of the issues.
But if T had to choose, I would say that Issues 2 and 4 may be the most critical—these are the
issues on which I am least flexible.”

Giving away such information provides two important benefits. First, if
your counterpart is a skilled negotiator, she will start identifying trades that
will allow you to logroll and create value. For example, she might suggest
that she can give you what you need on Issue 2 in exchange for what she
needs on Issue 1. Second, even if your counterpart is not a negotiation
genius, she is still human—and humans tend to reciprocate behavior. When
you lie to people, they often lie in return. When you apologize, they often
express contrition or regret as well. And when you give them useful and
credible information, they often respond by sharing information with you.

STRATEGY 4: NEGOTIATE MULTIPLE ISSUES SIMULTANEOUSLY

As we noted in Chapter 2, logrolling requires that you put all of the
issues on the table at the same time and, instead of discussing them one by
one, jump back and forth among them. Negotiating multiple issues
simultaneously is also a great way to get information regarding the other
party’s relative preferences and priorities. If you discuss one issue at a time,
the other party is likely to treat each issue as the most important one in the
negotiation. To get a clear read on their true priorities, open up the
discussion to include multiple issues and put them in a position where they
must make an implicit choice about which issue or demand to emphasize.
To determine which issues are most important to the other party, look for
the following signs:

® Which issue does he want to return to constantly?

® Which issues make him the most emotional or tense?



® While discussing which issues is she most likely to talk rather than to listen?

® Which issues is she most obstinate about when you ask for a compromise?

STRATEGY 5: MAKE MULTIPLE OFFERS SIMULTANEOUSLY

Imagine that you have tried all of the strategies above and the other party
is still reluctant to provide the information you need. What you need now is
a tactic that elicits information without him even knowing that he is giving
it. Try this: Next time you are preparing to make an offer, don’t just make
one. Instead, make two offers simultaneously. Specifically, make two offers
that are of equal value to you, but that differ slightly from each other.

Consider the following negotiation with a real-estate agent you are hiring
to sell your house. The two primary components of the agent’s contract are
commission (the percentage of the sale price that the agent will receive) and
contract length (the length of time that the agent has exclusivity to sell the
house). The agent wants a high commission (6 percent) and a long contract
(six months). You want to give the agent a lower commission and keep the
contract length to a minimum. How can you find out which issue the agent
values more? First, calculate how these two issues trade off for you by
creating a scoring system (see Chapter 2). Let’s say that you discover that it
would be equally valuable to you to reduce the commission by 1 percent or
to reduce the contract length by one month. So, you make the following two
offers to the agent:

Offer X: 2.5 percent commission, three-month contract
Offer Y: 3.5 percent commission, two-month contract

The agent responds that, while neither offer is entirely acceptable to her,
she prefers Offer X to Offer Y. This gives you important information!
Because these offers are equal in value to you, her choice reveals that
(relative to commission rate) the agent values additional time (i.e., contract
length) more than you do. Thus, if you try to structure a deal with a
relatively low commission in exchange for a longer contract, you are likely
to make both parties better off. The agent’s stated preference might also tell
you something else—something that should be of concern. Why does the



agent value additional time so much? Is she very busy these days? Is she
not a good salesperson? These are issues you can now investigate. This
information may have been hard to obtain without the use of multiple
simultaneous offers.

Keep in mind that the other party does not have to accept either of your
two offers to signal her relative priorities. Indeed, the agent could respond
to your offers by saying that both are entirely unacceptable because you
have anchored too aggressively. This is not a problem. You can then ask:
“Which offer is closer to something you could accept?” or “Which one is
completely off the mark?” or “If I were to consider making some changes,
which offer should I start working on?” Answers to any of these questions
will give you the information you need to start logrolling.

Making multiple offers simultaneously is a great tactic for other reasons
as well. Not only does it allow you to discover the interests of reticent
negotiators, but it also allows you to anchor more strongly (with two offers
rather than one) and to simultaneously come across as flexible. The fact that
you are providing options signals that you are willing to be accommodating
and are interested in understanding the other party’s preferences and needs.

THE INFORMATION GAME

Negotiation is an information game. Those who know how to obtain
information perform better than those who stick with what they know. In all
of the examples presented in Part I of the book, we’ve seen that the decision
to challenge assumptions and probe below the surface helped negotiators
improve their options and structure more efficient deals. More generally, the
investigative negotiation approach can help you transform competitive,
zero-sum negotiations into ones that entail the possibility of cooperation,
value creation, and mutual satisfaction.

It is not enough, however, to be equipped with a systematic approach for
maximizing value creation and value claiming. In Part II of the book, we
delve into the mind of the negotiator and expose some of the psychological
traps that can derail the strategy of even the savviest of negotiators.
Negotiation geniuses understand the workings—and the shortcomings—of
the human mind, and are adept not only at overcoming their own



psychological biases, but also confronting (and, when needed, leveraging)
the biases of others.






CHAPTER 4

When Rationality Fails: Biases of the Mind

On September 15, 2004, in the midst of a contentious labor dispute, the

National Hockey League locked out its players. Five months and hundreds
of canceled games later, the NHL officially called off the season. In doing
so, it became the first major-league sport in U.S. history to lose an entire
season to a labor dispute.

What went wrong?! Under the leadership of Commissioner Gary
Bettman, the NHL expanded ambitiously throughout the 1990s, adding nine
new U.S. teams, building new arenas, generating publicity, and increasing
television time for the sport. But in its quest to ramp up its visibility and
profits, NHL. management allowed player salaries to reach unsustainable
heights. By 2003, according to the league, salaries were 75 percent of NHL
revenues—a 34 percent increase from the 1990-91 season.?2 By comparison,
the National Football League paid its players 64 percent of revenues; the
National Basketball Association paid 57 percent.

By 2004, the NHL could no longer ignore its growing financial dilemma.
Nineteen of thirty franchises lost money during the 2003-04 season; the
league claimed to have lost $225 million in this same period. The sale of
television rights was also disappointing.2 As a result, NHL management
decided to take a hard line at the start of the 2004—05 season. The league
sought a reduction in average player salary from $1.8 million to $1.3
million. In addition to salary rollbacks, Commissioner Bettman demanded
“cost certainty,” a salary cap limiting payrolls to a maximum of 55 percent
of team revenues.

On December 9, 2004, the NHL Players’ Association (NHLPA) agreed to
a 24 percent rollback of existing salaries but refused to link payroll to
revenue. Bettman set a mid-February deadline for reaching agreement or



canceling the season. On February 14, 2005, NHL owners proposed a salary
cap that did not tie payroll to revenue. After further negotiation, the owners’
salary cap offer stood at $42.5 million per team. The NHLPA came down
from demanding a $52-million-per-team cap to $49 million, with certain
exceptions.

“To be this close, they have to make a deal,” Mighty Ducks player Mike
Leclerc told the Los Angeles Times as Bettman’s deadline approached. “It
would be disgraceful to cancel the season.”® Yet the deadline passed
without agreement, and Bettman officially announced that the season had
ended before it even began. Almost 400 of the NHL’s 700-plus players
defected to European teams for the season; older players found their careers
suddenly cut short. Many felt betrayed by both their union and their team
owners. Public sentiment was divided early on but quickly turned against
the players, who were viewed as unrealistic and greedy.

On July 21, 2005, the NHL and the NHLPA finally ended the 310-day
lockout and set the 2005-06 hockey season in motion by ratifying a
collective-bargaining agreement. Backed by nearly 90 percent of NHL
players, the agreement called for a $39-million-per-team salary cap—a $10
million decrease in the NHLPA’s previous demands—and lower than what
the league had offered five months earlier. Other cost-certainty measures
were also included: payrolls would not exceed 54 percent of team revenues,
all current player contracts were rolled back by 24 percent, and the
arbitration clause was changed to make it less advantageous to the players.2
The players received only nominal concessions in return (e.g., a guaranteed
salary minimum per team). Major league hockey, a “gate-driven” sport that
earns about three-fifths of its revenue from ticket sales, was now faced with
the uphill challenge of luring fans back into stadiums in significant
numbers.®

Why would the players’ union reject an offer for $42.5 million in
February only to accept $39 million in July? Why did they sacrifice a
season’s worth of revenues and goodwill to hold out for less? By most
accounts, the deal that was eventually signed was achievable before the
lockout. Why, then, did the two sides fail to avoid the loss of a season?
Were the dispute, the lockout, and the cancellation of the 2004—05 season



necessary and inevitable events? It is our view that the whims of fate are
not to blame; rather, the negotiation failed in large part due to preventable
negotiation mistakes.

WHEN REASON FAILS US

Daniel Kahneman received the 2002 Nobel Prize in Economics for his work
with Amos Tversky on the systematic ways that the human mind deviates
from rationality. This profound work has led to scientific revolutions in
many fields, including economics, psychology, finance, law, medicine, and
marketing. This work has also transformed the field of negotiation. Prior to
the influence of what is known as behavioral decision research, negotiators
were simply urged to approach problems from a rational perspective—in
other words, they were told to take certain logical frameworks (e.g., very
early versions of what we have developed in Chapters 1-3) and to “go be
rational.”

By contrast, behavioral decision research emphasizes that while advising
negotiators to be rational is necessary, it is far from sufficient. Negotiators
also need to be made aware of the mental habits and biases that might
prevent them from following rational advice. Behavioral decision
researchers have learned a great deal about the nature of the mistakes that
we make in negotiations, how we can avoid such mistakes in our own
thinking, and how we can anticipate and leverage them in the behavior of
others. In this chapter and the next, we will help you develop the self-
awareness and rationality that is often missing when negotiators are
unprepared, caught off guard, or shoot from the hip. We will also assist you
in anticipating the thoughts and moves of your negotiation opponents and
partners.

Of course, it’s not news that people are irrational and sometimes make
mistakes. What is news is that, in the context of decision-making and
negotiation, many of the mistakes people make are systematic and
predictable. In fact, even the brightest of executives fall victim to four
critical, systematic errors on a regular basis: the fixed-pie bias, the
vividness bias, nonrational escalation of commitment, and susceptibility to
framing.



THE FIXED-PIE BIAS

Recall our story from Chapter 3, in which Chris was called in to break an
impasse over exclusivity terms between his company’s team of negotiators
and the European supplier. The U.S. negotiation team assumed that only
one of the two companies could get what it wanted on the issue of
exclusivity: either exclusivity would be awarded or it would not be
awarded. Luckily, Chris’s very simple question about why the European
firm would not allow exclusivity revealed that the supplier only wanted to
retain the right to provide small amounts of the product to his cousin.
Meanwhile, the U.S. firm did not mind if the supplier sold a few hundred
pounds to a local firm, as long as the supplier could guarantee exclusivity
otherwise. Thus, what appeared to be one issue (exclusivity) was, in fact,
two separate issues: exclusivity over the first few hundred pounds of
product and exclusivity over the bulk of the supply. Despite appearances,
one party did not have to lose for the other to win.

Sometimes negotiation is about only one issue. As in the Hamilton Real
Estate case in Chapter 1, such negotiations are typically zero-sum in nature:
one party can gain only at the expense of the other (assuming they reach
agreement). Such negotiations are said to have a “fixed pie” of value or
resources: the only thing negotiators can do is slice up the pie and try to get
a big piece of it.

In contrast, most negotiations involve more than one issue, including
delivery, service, financing, bonuses, timing, and relationships. In Chapters
2 and 3, we explained that the presence of multiple issues allows
negotiators to create value by making wise trade-offs; we also offered
concrete strategies for finding such trade-offs. Here, we add the warning
that negotiators often fail to create value because they assume there is a
fixed pie of value or resources even when it is possible to increase the size
of the pie. In Chris’s story, as in many successful negotiation stories,
success required overcoming the fixed-pie bias and moving toward a
mutually beneficial trade.

The fixed-pie bias affects even the most seasoned negotiators, causing
them to focus exclusively on capturing value for themselves and to ignore
approaches that could create value. Congressman Floyd Spence (R-South



Carolina) once analyzed a proposed agreement over nuclear disarmament
between the United States and the Soviet Union and concluded, “I have had
a philosophy for some time in regard to SALT [the proposed agreement],
and it goes like this: the Russians will not accept a SALT treaty that is not
in their best interest, and it seems to me that if it is in their best interest, it
can’t be in our best interest.”Z Spence’s fixed-pie mind-set risked exposing
the world to a higher probability of nuclear annihilation; he overlooked the
possibility that both nations might benefit from disarmament activities.

One of Max’s previous books, written with Jonathan Baron and
Katherine Shonk, documented a multitude of ways in which the fixed-pie
assumption leads to conflict between perceived opponents—and to value
destruction for society.2 Consider the story of Benjamin Cone, Jr., a forester
who inherited 7,200 acres of land in North Carolina in 1982. Cone had
tended to and preserved his land by planting fodder, conducting controlled
burns, and keeping their timber sales low. Not surprisingly, songbirds, wild
turkey, quail, and deer thrived on the property.

In 1991, a biologist hired by Cone informed him that approximately
twenty-nine red-cockaded woodpeckers, members of an endangered
species, were living in his woods. Responding to the 1973 Endangered
Species Act (ESA), the U.S. Fish and Wildlife Service took control of the
woodpeckers’ habitat—which was 1,560 acres, or about 15 percent of
Cone’s property. Following the loss of this property, Cone drastically
altered the way he forested the remaining 85 percent of his land. To keep
the woodpeckers from taking over his entire property, he switched from the
sustainable practices he had learned from his family and began clear-cutting
(i.e., eliminating all trees and vegetation) 500 acres of forest every year. As
he had hoped, clear-cutting prevented the woodpeckers from expanding
their habitat—but this was a Pyrrhic victory. Cone had destroyed significant
economic and environmental value in order to “win” the fight against
woodpeckers and the ESA.

Cone’s response was clearly not what the authors of the Endangered
Species Act had in mind when they wrote the legislation. But Cone decided
to clear-cut his forest because he felt he had to choose between destroying
his trees and donating them to the woodpeckers. Did this dispute between



economic concerns (for Cone) and environmental concerns (for society)
have to turn out so badly for both sides? In fact, Cone had alternatives to
clear-cutting. At the time, the ESA allowed landowners to create a Habitat
Conservation Plan (HCP), which gives private landowners permission to
violate aspects of the ESA, as long as the landowners also take certain steps
to preserve the endangered species. The HCP provided an opportunity to
overcome the fixed-pie assumption by allowing landowners to seek out
creative alternatives that serve the interests of both the endangered species
and the landowners. Unfortunately, Cone rejected the idea of adopting an
HCP; he assumed that if the plan was desirable to environmentalists, it must
be bad for his business. His fixed-pie bias led him toward the adoption of a
radically defensive, and ultimately self-defeating, strategy.

In another striking example of the power of the fixed-pie bias, researcher
Leigh Thompson has shown that even when two sides want the exact same
outcome, negotiators often settle for a different outcome because they
assume that they must compromise to reach agreement. She developed a
negotiation simulation that included two issues that were compatible; the
parties had the exact same preference. From an objective standpoint, there
was nothing to negotiate on these issues, as no real conflict existed. Yet 39
percent of negotiators did not agree on the mutually preferred outcome on
at least one of the two compatible issues! Those who did reach an optimal
agreement often did not realize that the other party had also benefited from
the arrangement; they believed they had “out-negotiated” the other side on

that issue.2

The fixed-pie bias not only makes value creation difficult, it can also lead
to reactive devaluation: the tendency of negotiators to denigrate and
devalue another party’s concessions simply because these are being offered
by an adversary. A study of how U.S. citizens responded to an arms-
reduction proposal showed this tendency in action.!? Researchers divided
137 study participants into two groups and then asked how favorable the
proposal was to the United States and how favorable it was to the (now
former) U.S.S.R. One group was correctly informed that the proposal was
made by then—Communist Party secretary Gorbachev. The other group was
falsely told that the proposal was made by then-president Reagan. Among
those who believed the proposal originated with Gorbachev, 56 percent



thought that the proposal favored the U.S.S.R. and only 16 percent felt that
it favored the United States. The other 28 percent thought that it favored
both sides equally. When participants were told that the proposal came from
President Reagan, however, only 27 percent thought that it favored the
U.S.S.R., another 27 percent thought it favored the United States, and 45
percent thought that it benefited both sides equally.

As this study demonstrates, even terms that appear mutually beneficial
when you advance them may seem disadvantageous when proposed by the
other party. Likewise, when the other party concedes on an issue, a
negotiator may devalue the issue’s worth: “If she’s willing to make that
concession, this issue must not be important.” Or, when the other party
seems happy, a negotiator may assume he got a bad deal: “If she is happy,
we must have lost.” These tendencies are all rooted in the fixed-pie bias,
which mistakenly leads us to believe that “whatever is good for them is bad
for us.” The effect of this bias is also visible in the NHL dispute. Both
parties focused on divisive issues related to salary, but ignored pie-
enlarging issues such as salvaging the season, increasing revenues, and
simply playing hockey. Moreover, the players eventually accepted an offer
that was remarkably similar to—and perhaps worse than—what they could
have received prior to the lockout. Unfortunately, because the offer came
from the owners, the players immediately devalued it.

Chapters 2 and 3 outlined a number of strategies for value creation (e.g.,
negotiating multiple issues simultaneously, making multiple offers
simultaneously, using contingency contracts, et cetera). Even before you
attempt these strategies, however, it is important to be aware that your
initial, automatic response in negotiation may be guided by a fixed-pie
mentality and that you may need to adjust your thinking accordingly.

Bottom line: when approaching any important negotiation, enter the
process with the goal of looking for areas in which you can create value. It
is better to assume that you can enlarge the pie and later find out that you
were wrong than to assume the pie is fixed and never find out you were
wrong.

THE VIVIDNESS BIAS



Top MBA students from prestigious universities are in a strong position to
negotiate with their employers for the issues critical to their career and
personal happiness. These students are smart, well trained, and highly
valued by the finest firms in the world. Thus, negotiating the right job
package should be easy for this group. If this is the case, then why do so
many MBA students change jobs very soon after accepting their first
position? One important reason is that they are affected by the vividness
bias. Specifically, they pay too much attention to vivid features of their
offers and overlook less vivid features that could have a greater impact on
their satisfaction. This is a potential trap even for seasoned negotiators.

At the Harvard Business School, MBA students spend a lot of time in a
student center called Spangler. As recruiting season arrives, the most
popular topic of conversation at Spangler revolves around interviews and
job offers. Consider the statements that students might make in Spangler
about different jobs:

® The medical benefits are very good.

® The company is located within ten miles of where I grew up.

® People seemed very happy during my visit to corporate headquarters.
¢ I would get to travel to Europe on a regular basis.

® The starting salary is $140,000.

* Employees have significant control over their work assignments.

® The office space is very nice.

® The offer is from McKinsey.

® T will not have to travel much.

Of these statements, which ones stand out? Which will travel fastest
through the MBA student grapevine? Which statements convey the highest



prestige? We believe that the answers to all of these questions are the high
salary ($140,000) and the offer from McKinsey (a top consulting firm).
These two items are not only the easiest to communicate quickly, but also
the easiest for others to evaluate. Students who receive these offers will
notice the impressed reactions of their peers when such information is
shared, and these reactions will make the information more prominent in
their mind. As conversation after conversation focuses on these two factors,
other aspects of the offer will be overshadowed or entirely sidelined. One
result: students accept—and soon quit—high-paying jobs with prestigious
firms because they overweighted vivid or prestigious attributes of their
offers and under-weighted other issues that would affect their professional
and personal satisfaction, such as office location, collegiality, and travel.
(Notably, some research suggests that this error affects men more than
women.)H

More generally, vivid information has a greater effect on negotiators than
does dull (but equally valuable) information. Imagine a group of executives
discussing where to allocate R&D dollars within their company. The CEO
asks each executive in the room for his or her opinion, and each provides
arguments that would channel more funds to his or her own division. Why?
In part, it may be that the executives are self-interested and seeking to
maximize their personal benefits. But on a less conscious level, each
executive can vividly imagine how he or she would use the funds in his or
her own unit. They will ignore possibilities that are less vivid (but no less
valuable), such as how others will utilize the funds. Similarly, the CEO
herself is likely to be most influenced by the option that is best on vivid
features (e.g., projected sales, cost estimates, and return on investment) and
to underweight other important considerations (e.g., time to completion,
complexity of implementation, and opportunity costs).

The NHL players and team owners may have also fallen prey to the
vividness bias. Certain vivid figures were clearly motivating the hardline
approach of both parties—salaries as a percentage of revenues and salary
cap chief among them. Other important considerations, such as daily loss of
revenues, reputation effects, and changes to the game’s rules that could
increase the size of the pie, were overshadowed and seemingly under-
weighted. The willingness of players to finally accept terms that were



significantly lower than their earlier demands on these vivid issues seems to
suggest that other (nonvivid) issues did eventually surface and helped the
disputants to reach agreement. By this time, of course, a season had been
lost.

What can you do to avoid overweighting vivid information in
negotiations? In addition to anticipating the vividness bias, here are two
strategies that will help you overcome it:

Create a scoring system. In Chapter 2, we described the process of
creating a scoring system and explained how to use one to evaluate offers
and structure appropriate counteroffers. A scoring system can also help
defend against the vividness bias by keeping you focused on your true
interests. If you cross-check your reactions and strategy against the content
of your scoring system, you will avoid overweighting vivid issues in your
decisions.

A colleague of ours, who now teaches negotiation at Carnegie Mellon
University, took this advice to heart when he was looking for a faculty
position some years ago. He began to list all of the aspects of an offer that
would have some value to him. He ended up with a scoring system that had
weights assigned to almost forty separate attributes, ranging from “what my
wife likes” (weighted at 50 percent) to the distance to the closest national
park and average rainfall. We believe that our friend went a little overboard.
On the other hand, an MBA student who does not have at least five to ten
issues ranked and weighted in her scoring system is probably not thinking
rationally enough about all of the important issues in her job negotiations.
Our colleague may have wasted an afternoon of his time; the MBA student
may end up wasting a year of her life.

Separate information from influence. In Chapter 1, we introduced the
importance of separating information from influence; we revisit this
principle here, as it can help you overcome the vividness bias. Consider the
fact that the same salesperson who convinces you of a car’s reliability by



showing you its rating in Car and Driver can also convince you to purchase
an expensive extended warranty for the same car by vividly describing the
horrors of high repair costs that were once incurred by someone just like
you. Though contradictory, these two pieces of information can both
influence you in ways that benefit the salesperson. Given that nearly 50
percent of new-car buyers purchase these (typically overpriced) extended
warranties, it seems that many people do not try to reconcile the
contradiction; instead, they fall prey to the power of vividness. When faced
with a tough decision, negotiation geniuses remember to ask themselves
these critical questions: Is this information valuable? Have I learned
something new? Am I just being influenced to act in a certain way because
of how this information was presented?

NONRATIONAL ESCALATION OF COMMITMENT

Imagine that you are attending an executive class on negotiation with many
other experienced managers. The professor takes a $100 bill out of his
pocket and announces the following:

I am about to auction off this $100 bill. You are free to participate or just watch the bidding of
others. Bidding will start at $5, and people will be invited to call out bids in multiples of $5 until
no further bidding occurs, at which point the highest bidder will pay the amount bid and win the
$100. The only feature that distinguishes this auction from traditional auctions is a rule that the
second-highest bidder must also pay the amount that he or she bids, although he or she will
obviously not win the $100. For example, if Maria bids $15 and Jamaal bids $20, and the
bidding stops, Jamaal will get $80 (the $100 he wins minus the $20 he bid) and Maria, the
second-highest bidder, will pay me $15 (the amount she bid).

Now, what would be your strategy? Would you bid in the auction?

Max has run this auction dozens of times, and previously ran similar $20
auctions hundreds of times. The typical outcome: Max wins lots of money.

Here’s how it happens. The bidding starts out enthusiastically. At around
$60-$80, everyone except the two highest bidders usually drops out of the
auction. The two bidders then begin to feel the tension. Suppose that one
bidder has bid $70 and the other has bid $75. The $70 bidder must either
bid $80 or stop bidding and suffer a sure loss of $70 (which he must pay as



the second-highest bidder). The uncertainty associated with bidding further
seems more attractive than the certain loss, so the $70 bidder bids $80, and
the bids continue until they reach $95 and then $100. The room grows quiet
as the class focuses on the $95 bidder, who must decide whether to accept a
$95 loss or continue bidding past $100 in hopes that the other party will
quit first. The class laughs as the $95 bidder inevitably bids $105. Bidding
in this auction typically ends somewhere between $100 and $1,000.

Why do people start bidding in this auction? Clearly, it is because they
are attracted by the possibility of winning and making money. But why do
they continue to bid past $100? Because they are trapped—strategically and
psychologically. Strategically, once an individual has entered the $100
auction and is among the final two bidders, it takes only a small additional
bid to stay in the auction rather than quit—and it seems reasonable to do so.
After all, one more bid may be all that is needed to get the other party to
quit first. But if both bidders pursue this seemingly rational strategy, the
bidding can increase to extremely high levels, with disastrous results for
both parties.

Strategy is not the only pitfall in the $100 auction—nor in the countless
other negotiations, disputes, and conflicts where individuals, firms, and
nations escalate their commitment to a failing course of action. Research on
the nonrational escalation of commitment reveals that negotiators have a
strong psychological need to justify (to themselves and to others) their prior
decisions and behaviors. It is often difficult for negotiators to admit that
their initial strategy was ill conceived or that they may have made a
mistake; to avoid acknowledging these facts, they will escalate their
commitment even when it is extremely costly, and perhaps disastrous, to do
so. Deepak and his colleagues have demonstrated that emotion can
compound the escalation problem.12 Their research on competitive arousal
reveals that interactions that heighten feelings of rivalry can create in
negotiators the desire to “win at any cost.” Of course, as in the $100
auction, “winning” and “making money” may not be the same thing; if
bidding continues past $100, even the “winner” loses!

Nonrational escalation of commitment occurs across a wide variety of
real-world situations. Custody battles, labor strikes, joint-venture



dissolutions, bidding wars, lawsuits, price wars, ethnic conflicts, and
countless other disputes all have the potential of spiraling out of control.
When all of the escalation forces—the hope of victory, the need to justify
initial strategy, and the desire to beat the other side—come together, simple
common sense often flies out the window. If disputants are unable to rein in
their desire to escalate commitment, what may have seemed like a smart
strategy initially (making a bid, threatening litigation, competing on price,
et cetera) may lead to disastrous results. Escalation is all the more likely if
negotiators believe they have “too much invested to quit now,” if they have
already incurred significant losses, if they dislike the other party and want
to “win” at any cost, or if they have made a public commitment to their
position. Think back to the NHL dispute. In that example, all of these
factors were in play!

Imagine that you are a player in the NHL. The lockout was instituted
almost five months ago, and the entire season is now in jeopardy. You do
not want to see any more of the season (and its revenues) squandered; then
again, you do not want to relinquish your demands, either. Will you be able
to admit to yourself that your initial strategy has not worked? That you were
wrong to have held out for a better deal for so long? That you now should
agree to an offer that for months you have been saying is unfair? Will you
be able to overcome your animosity toward the team owners and make the
concessions they demand? Sounds difficult. Is there any way to avoid
falling prey to the nonrational escalation of commitment?

In response to similar disputes in major league sports, Harvard Business
School professors James Sebenius and Michael Wheeler devised a very
useful strategy:12 They advise disputants to end the strike or lockout and to
resume the season immediately—but, important, they stipulate that the team
owners should be prohibited from receiving any of the revenue and that the
players should not receive any pay. Instead, the revenues and forgone pay
are to be placed in an escrow account until a resolution to the conflict is
reached. A critical provision of this arrangement is that a sizable portion of
the escrow fund would be given to charity if the parties failed to reach
agreement in a timely fashion. In other words, either you do whatever it
takes to reach a deal, or the size of the pie shrinks! Sebenius and Wheeler



argue that watching the funds pile up—and fearing that they could
disappear—should provoke both sides to agree on a contract.

If the possibility of reaching such an agreement in the midst of intense
conflict seems unrealistic, consider the 2005 dispute involving faulty brakes
in the fast-speed ACELA trains on the East Coast of the United States. It
became clear that the trains had unacceptable cracks in their brakes and that
the brakes would need to be replaced. It was less clear who was responsible
for the cracks and who should cover the costs incurred from closing down
the ACELA for months. Three companies were potentially responsible:
Amtrak, which had purchased the trains; Bombardier, the company that had
made the trains; and Knorr, the German company that sold the brakes to
Bombardier. Not surprisingly, the parties disagreed about who was to
blame. Surprisingly, however, the three parties quickly agreed that they
would first solve the brake problem and get ACELA running again as soon
as possible; only then would they turn to the question of who would pay for
the losses incurred by the failure and for the cost of repairs. The companies
saved tens of millions of dollars by agreeing to focus first on common
interests—and to avoid an escalation of the conflict.

In their negotiations during the 2004—05 season, why didn’t the NHL and
the NHLPA pursue a wise strategy such as the one outlined by Sebenius and
Wheeler, or the one implemented by Amtrak, Bombardier, and Knorr?
Largely because both parties—and perhaps especially the players—had
fallen prey to the nonrational escalation of commitment: they became so
locked in to pursuing their initial course of action that they ignored blatant
signals that suggested a change in strategy was necessary.

How can you avoid escalating in the heat of battle? Here are three ideas
to consider.

Start your negotiation with a preplanned exit strategy. In the $100
auction, since neither party knows when the other party will quit, it is
difficult to conclude that bidding “just once more” is clearly a bad decision.
Unfortunately, this is a slippery slope—whether for bidders participating in
the $100 auction, disputants pursuing litigation, or nations whose presidents



have committed them to war. This is why it is important to decide in
advance the point at which you will cut your losses and stop bidding,
litigating, or fighting, should the situation spiral out of control. Of course,
this limit should be adjusted as events unfold if you obtain new information
relevant to your strategy (e.g., if you learn that the other side has run out of
money).

Assign and reward a “devil’s advocate” whose job it is to
criticize your decisions and find faults in your logic. Whom
should you pick for this task? The person should have the following three
characteristics: they should be trustworthy, they should not have invested in
or helped to design the initial strategy, and they should have no conflict of
interest regarding the final outcome. In negotiation, it is tempting to
surround yourself with like-minded, supportive people who will be easy to
deal with and who will boost your confidence. However, when it comes to
dealing with the dangerous effects of escalation, you do not need
confidence, but rather clarity of thought and good judgment. Since it is not
always possible to keep your wits about you, it is a good idea to have
someone close at hand whose unbiased judgment you trust.

Anticipate and prepare for the escalation forces you are likely to
encounter. For example, if you are concerned about the need to justify
your initial decisions to constituents, you might refrain from committing
publicly to a specific course of action. Or if you think that personal
animosity is likely to fuel your desire to escalate conflict, it may be better to
let others in your team or organization (who are less personally invested)
take over substantive negotiations when emotions are running high.

In the context of escalation, then, negotiation genius means a number of
things: learning to identify competitive traps, understanding the causes and
consequences of escalation, and preparing in advance to “de-escalate” or
cut your losses as necessary. By understanding how escalation of
commitment works, you will not only avoid expensive mistakes, but be



better equipped to anticipate the potentially irrational behavior of your
opponents.

SUSCEPTIBILITY TO FRAMING

Consider the choices presented in the “Asian Disease Problem,” first

discussed by Amos Tversky and Daniel Kahneman:14

Imagine that the United States is preparing for the outbreak of an unusual Asian disease that is
expected to kill six hundred people. Two alternative programs to combat the disease have been
proposed. Assume that the exact scientific estimates of the consequences of the programs are as
follows. Which of the two programs would you favor?

Program A: If Program A is adopted, two hundred people will be saved.

Program B: If Program B is adopted, there is a one-third probability that six hundred people will
be saved and a two-thirds probability that no people will be saved.

Before reading further, choose whether you would prefer to implement
Program A or B. Now, for the same problem, decide which of the following
two options you would favor:

Program C: If Program C is adopted, four hundred people will die.

Program D: If Program D is adopted, there is a one-third probability that no one will die and a
two-thirds probability that six hundred people will die.

If you read carefully, you will discover that Program A and Program C
are identical: both result in two hundred lives saved and four hundred lives
lost. Program B and Program D are also identical: both lead to a one-third
probability of saving everyone and a two-thirds probability of losing
everyone. In other words, if people prefer Program A to Program B, then
they should also (obviously) prefer Program C to Program D. As it turns
out, this is not how people respond. When different groups are given these



two sets of options, Program A is favored over Program B (by 72 percent of
respondents in Tversky and Kahneman’s initial research), but Program D is
favored over Program C (by 78 percent of respondents). Why are people so
inconsistent in their preferences?

It turns out that the critical factor is how the options are framed. The two
sets of options are identical, but changing the description from “lives
saved” to “lives lost” makes people think very differently. Even when the
expected values are similar, we tend to be risk averse when thinking about
potential gains and risk seeking when thinking about potential losses. In
other words, we want the “sure thing” when we have something to gain, but
want “all or nothing” when we have something to lose. This is why people
choose the less risky program (saving two hundred people with certainty)
when thinking about lives saved and the more risky program (saving six
hundred people but with only one-third probability) when thinking about
lives lost. This problem illustrates the power of framing.

Research on framing effects reveals that most of us will treat risks
involving perceived gains (e.g., profits) differently from risks involving
perceived losses (e.g., losing a court settlement). This way of thinking can
powerfully affect our negotiation behavior. For example, we are much more
likely to make concessions and try to compromise when we are negotiating
over how to allocate gains (profits, rewards, bonuses, windfalls, et cetera),
but more likely to be inflexible and risk reaching an impasse when we are
negotiating over how to allocate losses (costs, penalties, and so on). We are
also more likely to quit negotiating in favor of the risky path of litigation
when involved in a dispute over who is responsible for assuming costs,
losses, and liabilities than when the dispute concerns the share of profit that
each side is entitled to receive.

Now imagine the following scenario. You have just arrived at a casino
and are sitting down to play blackjack. How likely are you to make a $100
bet? Now imagine that you have been playing blackjack for an hour and are
already down $600. How likely are you to make a $100 bet? It turns out
that people are more willing to take a risk (gambling $100) when they are
already in the domain of losses (down $600). Losing your first $100 is
much more painful than losing the seventh or even the second $100. Once



you are a “loser,” you won’t mind digging yourself into a bigger hole (i.e.,
losing even more) as long as there is some possibility of digging yourself
out entirely.

Now imagine that you have already lost $600—but not at the casino.
Instead, the stock market took a slight hit earlier in the week and your
investment portfolio lost $600 in value. How will you behave that night at
the blackjack table? It turns out you will not want to take the same risks that
you took after losing $600 at the casino. In other words, the question is not
whether or not you are a loser, but whether or not you feel like a loser in the
current situation. Whether or not you feel like a loser depends on your
reference point—the comparisons you make to other potential outcomes. If
you are comparing your current situation to how much money you had in
your pocket when you walked into the casino, you will behave differently
than if your reference point is your overall wealth level.

This finding suggests some advice for gamblers: You will take less
dangerous risks if you acquire the mental habit of constantly readjusting
your reference point. When you’re thinking about when to leave the casino
and go home, recall your previously set gambling limit for the night.
However, when you are deciding how much to stake on any given bet, think
of your current bet as your first bet of the night; remind yourself that the
money you lost earlier in the night will not (hopefully!) affect your overall
wealth—so it’s silly to think of yourself as being “in the hole.”

The effect of reference points is even more critical for negotiators to
understand. In a negotiation, you are not the only one who can manipulate
reference points—the other side can, too. If you entered a negotiation
imagining that you would extract millions of dollars from the deal, but now
it looks as if the ZOPA is much smaller (and you stand to gain only
thousands), you may find yourself adopting a loss frame that makes you
risk seeking! You may become more aggressive, more likely to issue an
ultimatum, and more willing to walk away from the deal. If, instead, you
came in expecting to make very little, you will be pleasantly surprised and
will adopt a gain frame that makes you risk averse. You will probably
become more conciliatory, make less aggressive demands, and be less
willing to risk an impasse. Clearly, the two frames lead to very different



behaviors—but should they? The value of the deal hasn’t changed across
these situations. Your strategy shouldn’t, either.

Understanding the effects of framing and reference points can help you
anticipate their powerful consequences and strategize accordingly. In
particular, we recommend the following steps:

1. Consider the various reference points that you could be using to evaluate the situation—
including the status quo, your aspirations, your expectations, your feared outcome, and so on
—and then pick the one that seems most appropriate.

2. Evaluate whether your strategy would still make sense if you were to use a different reference
point.

3. Anytime you are considering the use of a risky strategy (such as making an ultimatum or
pursuing litigation), think about whether this strategy still makes sense if you change the
frame.

For example, note that in the NHL dispute, the owners were asking the
players to accept losses in the form of reductions in their pay level. In
effect, this made their previous salary the reference point for the players,
putting them in a loss frame. But what if, instead, their reference point had
been the percentage of revenue that NHL players receive compared with
players in other sports leagues (such as the NBA or the NFL)? Thinking
about how they would fare relative to players in other leagues, or how they
would fare if they pursued their BATNA, might have resulted in a gain
frame for NHL players, which in turn might have mitigated their
willingness to risk losing the entire season.

BIASES OF THE MIND, BIASES OF THE HEART

As the behavioral decision research summarized in this chapter reveals,
negotiators must contend not only with the tactics of the other party, but
also with the predictable mental traps that can cloud their own judgment. In
the next chapter, we reveal that cognitive biases are only half of the story;
negotiator thought and behavior is also powerfully influenced by
motivational biases—the mistakes in judgment that we make because of our



strong desire to see ourselves and the world in a particular way. Fortunately,
would-be negotiation geniuses can learn to appreciate and compensate for
not only the peculiar workings of the mind, but also the powerful influences
of the heart.



CHAPTER 5

When Rationality Fails: Biases of the Heart

A few years ago in Manhattan, a dispute arose between residents of one

co-op apartment unit and the building’s co-op board. The dispute was over
$909. This is the amount that the unit’s residents had spent to install
window bars to childproof their apartment. The problem? It was unclear
who should be responsible for footing the bill. The residents of the unit
argued that the building as a whole should pay for the window bars because
this was a safety and liability issue. The co-op board argued that, because
the unit’s residents were the only ones who wanted the window bars, they
should cover the costs. The dispute escalated and eventually ended up in
court.

One year later, the two sides’ combined legal bills exceeded $1,000. This
might have been a good time for them to end litigation and to negotiate
instead. Yet the parties, both convinced that they would win, continued to
litigate.

Another year passed. Now their combined legal bills exceeded $10,000—
but the disputants were still unwilling to settle out of court. Their conflict
was no longer about the money; it was about the justice that each side felt it
deserved.

Finally, the co-op board won the court battle. The residents had to pay for
the $909 window bars. Normally, this would be cause for the triumphant
party to celebrate. Unfortunately, the ruling came after the litigants had
spent close to $20,000 in combined legal costs.

That’s bad. But it gets worse.

The unit’s residents decided to appeal the ruling. The two sides then
spent an additional $30,000 on litigation. Ultimately, the appellate court



upheld the initial ruling. Now close to $50,000 had been spent on a dispute
over $909.

That’s really bad. But it gets worse yet.

The co-op board then sued the unit’s residents to force them to pay the
co-op board’s legal fees. The ensuing litigation cost the two parties an
additional $50,000. Finally, a judge threw the litigants out of court; the
unit’s residents were forced to pay some (but not most) of the co-op board’s
legal fees.

The final tally: the window bars dispute, which started with a $909 claim,
lasted six years and cost more than $100,000 to resolve.

Not all negotiation errors result from the cognitive biases we discussed in
the previous chapter. Emotions can be just as powerful in derailing
agreements. Compounding the problem, we human beings are motivated to
see ourselves as fairer, kinder, more competent, more generous, more
deserving, and more likely to succeed than others. The result of these
motivational biases? We tend to make judgments and decisions that are not
optimal. In this chapter, we explore a number of motivational biases and
their effects on negotiation strategy and outcomes: the problem of
conflicting motivations, egocentrism, overconfidence, irrational optimism,
the illusion of superiority, self-serving attributions, and regret aversion.

THE PROBLEM OF CONFLICTING MOTIVATIONS

In The Odyssey, Homer’s epic poem, the hero, Ulysses, faced a difficult
problem during his long sea voyage. He knew he would soon sail past the
Sirens, female “enchanters” who used their beautiful and irresistible singing
to lure men to their island—and to their subsequent deaths. No man had
been able to listen to—and still resist—the Sirens, whose beach was “piled
with boneheaps of men now rotted away.”! To protect his crewmen, Ulysses
had all of them put wax into their ears to block out the tempting voices of
the Sirens. But, desperate to hear the Sirens, Ulysses was unwilling to do
this to himself. Then again, he also wanted to live. What to do? To solve
this dilemma, Ulysses told his men to bind him to the ship with ropes and
ordered them not to release him until after they had sailed safely past the



Sirens, no matter how much he might beg. The crewmen complied and
Ulysses was able to enjoy the Sirens’ song without losing his life.

What is your Sirens’ song? If you are angry with a negotiating
counterpart, you may want to do or say something that you know will harm
you in the long ru